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acts is coxrrect.® Whether or not Section 314 1is properly
characterized as a "clarification" or a '"change" in law, moreover,
is a highly case-specific guestion.

Petitioners' argument also seems to rest on the erroneous
premise that Section 314 1is impermissible because it abrogates
"vested" rights. Pet. 19; see Pet. 21 ("retroactive change
impacting vested rights"). Even before Section 314's enactment,
however, petitioners never had an absolute right to full funding of
their contract support costs. See pp. - , supra. Instead, as
the court of appeals correctly observed, "[i]t was always clear and
explicit, both in the ISDA and in [petitioners'] contracts with the
government: , that the funding was subject to available
appropriations," and that the agency would not be required to
reprogram funds from other programs to make up for shortfalls.
Pet. App 22a-23a n.l1l. DNothing in the statute or petitioners'
contracts specifies that Congress cannot affect the sums
appropriated for one year through laws enacted in later years. 1In
any event, petitioners received everything to which their contracts
entitled them -- payment for contract support costs subject to the

availability of appropriations.’

&

Nor does Red Lion Broadcasting Co. v. FCC, 385 U.8. 367
(1969), require a different outcome. In Red Lion, this Court held
that Congress "ratified" the administrative construction of a
statute "with positive legislation.® Id. at 381-382. Section 314
similarly confirms the correctness of -- it ratifies -- the
Secretary's decision to allocate funds for contract support costs
in accordance with the committee report earmarks.

7

Petiticoners engage in hyperbole when they suggest that the
decision belcw represents an "unprecedented expansion" of
Congress's powers, Pet. 19, that "eviscerate({g]" the "whole concept
(continued...)
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4. Finally, we note a potential jurisdicticnal barrier.
Petitioners' claims for additional payment from IHS appropriations
in the relevant fiscal years are likely moot, because the lump-sum
appropriations for those years were "one-year" appropriations that
have now lapsed. Cmnibus Consolidated Rescissions and
Appropriations Act of 1996, Pub. L. No. 104-134, § 304, 110 Stat.
1321-196 ("No part of any appropriation contained in this Act shall
remain available for obligation beyond the current fiscal vear
unless expressly so provided herein."); Omnibus Consclidated
Appropriations Act, 1997, Pub. L. No. 104-208, § 304, 110 Stat.
3009-220 (19%6} (same); see 31 U.S5.C. 1301i(c)(2) (an annual
appropriation generally may not be construed to be available beyond
the specific year of the appropriation unless the appropriaticn
"expressly provides that it 1is available after the fiscal year
covered by the law in which it appears").®

Petitioners' complaint in this case was not filed in district
court until March 199% (Pet. C.A. App. 4), well after the close of

both fiscal years at issue. Where, as here, "budget authority has

"(...continued)
of a government contract obligation * * * with disturbing
consequences for thousands of federal contractors," Pet. 11-12. In
fact, this case concerns the proper construction of the particular

language of 25 U.S.C. 450j-1(b) -- including its declaration that
the Secretary need not decrease funding for cther programs toc pay
self-determination contract costs -- and corresponding provisions

of petiticners' self-determination contracts. See also pp. _ -,
supra {discussing distinct nature of government-to-government
agreements) . Petitioners cite no case outside the context of
Indian self-determination contracts that involves similar language

or limits on payment obligations.

! Although this argument was not raised earlier, mootness is
jurisdictional and may be raised at any time. Calderon v. Moore,
518 U.S8. 149 (1995},
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lapsed before suit is brought, there is no underlying congressional
authorization * * *_ It has vanished, and any order of the court
to obligate public money conflicts with the constitutional
provision vesting sole power to make such authorizations in the
Congress." National Ass'n of Regional Councils v. Costle, 564 F.2d
583, 588-589 (D.C. Cir. 1977); see U.5. Const., Art. I, § 8, Cl. 7
("No Money shall be drawn from the Treasury, but in Conseguence of

Appropriations made by Law."}; see OPM v. Richmond, 4%6 U.S. 414,

424 (1990} ; see also City of Houston v. BUD, 24 F.3d 1421, 1428

(D.C. Cir. 1994} {(where "the relevant appropriation has lapsed or
been fully obligated * * * the federal courts are without authority
to provide monetary relief®). Congress, morecver, has barred the
payment of such costs through Section 314, which provides that,
" [n]otwithstanding any other provision of law, amounts appropriated
to or earmarked in committee reports * * * for contract support
costs * * * are the total amounts available * * * for such
purposes.” § 314, 112 Stat. 2681-288. Because petitioners cannot

obtain the relief they seek, their claims are moot.’

g

Petitioners appear to rely (Pet. 16-17 n.13) on the judgment
fund, 31 U.S.C. 1304. But the "general appropriation for payment
of judgments * * * does not create an all-purpose fund for judicial
disbursement." OPM v. Richmond, 496 U.S. 414, 432 (1990}. Here,
moreover, Congress has declared that, "[n]otwithstanding any ather
provision of law," the amounts earmarked in the committee reports
are "the total amounts available" for "contract support costs" for
the relevant years. § 314, 112 Stat. 2681-288. The federal courts
may not circumvent that limit on contract support costs by
directing payment pursuant to the provisions of law establishing
the judgment fund.
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CONCLUSION
The petition for a writ of certiorari should be denied.
Respectfully submitted.
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