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available in the first place. Indeed, the Federal Circuit in
Oglala noted that the government is bound “contractually”
once there are legally available funds. /d. at 1379-80.

The decision below has even less to do with the D.C.
Circuit decision in Ramah Navajo. Unlike here, Ramah
Navajo involved a_congressional decision reflected in an
appropriations act to limit the agency’s contracting funds. 87
F.3d at 1342, There was no suit for damages for unpaid
amounts, but only a suit challenging the agency’s mishan-
dling of a genuine appropriations shortfall. /d. at 1343,
Never did the D.C. Circuit even hint that if Interior had,
instead, received a lump-sum appropriation, it could still have
avoided its obligations to pay the contractors in full. And no
other court has ever so held, either under the ISDA or any
other contracting regime,

5. The government tries to avoid the conflicts between the
decision below and both Winstar and the Red Lion line of
cases by msisting, not that Congress can change contract
rights after the fact, but that Congress in Section 314 merely
“made its intent” in the earlier appropriations acts “clear,”
Resp. Br. 20. See Pet. 20-21, discussing Red Lion Broad-
casting v. FCC, 395 U.S. 367 (1969). In making this bald
assertion the government simply ignores that Congress in
Section 314 never stated this to be its intent, the provision
contains a telling “notwithstanding” clause reflecting a clear
intent to alter pre-existing law, there were no lower court
conflicts on the meaning of those enactments, and no
legislative history exists supporting a mere intent to clarify a
perceived ambiguity. All of these are the key missing guide-
posts for distinguishing a genuine clarification from an out-
right amendment. Pet. 21-22,

Indeed, as the government points out (Resp. Br. 22), the
only relevant history shows that Congress was well aware of
the uniform court decisions finding the ISDA and ecarlier
appropriations Acts unambiguous, and finding the govern-
ment’s liability for underpaying contractors equally clear.
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See S. Rep. 105-227 (1998), at 51-52 (discussing the mpor-
tance of “[tjhe availability of full CSC funding” to carry out
ISDA contracts, the recent “deficiencies in CSC funding,”
and that “[a]gainst this backdrop, in several cases the Federal
courts have held the United States liable for insufficient CSC
funding”). Contrary to the government’s view, the situation
thus could not be more unlike Piamba Cortes v. American
Airlines, Inc., 177 F.3d 1272 (11th Cir. 1999). See id. at 1287
(pre-existing “body of law that frequently [was] inconsistent
and that provide[d] a vague and nebulous definition”), 1288
(history reflected “effort to retain the same standard of
conduct™), 1290 (“drafting history” of original enactment
“ambiguous™). Congress knew it was altering the pre-
existing law under which the courts had consistently found
the government liable for contract underpayments. Just as
clearly under Winstar and Red Lion, that is something Con-
gress cannot do with impunity.’

For the foregoing reasons and those set forth in the
petition, the petition for a writ of certiorari should be granted.

> The government makes a half-hearted and belated suggestion that this
case became moot seven years ago, when the relevant appropriations
lapsed. Resp. Br. 23. But unlike cases for equitable relief brought under
the Administrative Procedure Act, 5 U.S.C. § 702, this is a breach of
contract action for “money damages” under the CDA., Resp. Br. 8
(acknowledging same); 25 U.S.C. § 450m-1(a) (authorizing “money
damages”), (d) (referencing CDA). See also 41 US.C. § 605(a)
(permitting six years, not the lapse of a contemporaneous appropriation, to
submit a CDA claim). By statutory mandate, CDA money judgments are
paid out of the Judgment Fund Appropriation created by 31 US.C.
§ 1304(a), an appropriation that under Art. I, § 9, cl. 7 certainly is an
“Appropriation[ ] made by Law.” See Bath Iron Works Corp. v. United
States, 20 F.3d 1567, 1583 (Fed. Cir. 1994). For similar reasons, Section
314 is irrelevant too, for it does not even mention the Judgment Fund
Appropriation, much less make that appropriation unavaijlable. Pet. 77a
(addressing only appropriations “for the Bureau of Indian Affairs and the
Indian Health Service™).
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