











protection and the case of Morton v. Mancari, see the decisionby the Court of Appeals
for the Ninth Circuitin Williams v. Babbitt. 115 F.3d 637, 663-66 (9" Cir. 1997). cerr
denied, 523 U.S. 1117 (1997) (Mancari limited to “special treatment” or preference
legislation, which protects uniquely Indian interests). Analysis of new issuesrequires
more than routine citations to old cases that do not encompass the complexitiesof the
principles or problems at bar. Of course, Congress could not award all “space shuttle
contracts” to Indians without violating “equal protection.” Williams. at p. 665.
Similarly, Congress cannot subject nonmember Indians to criminal jurisdiction by a
foreign entity not subject to the United States Constitution.

The opinionin Williams v. Babbirt also noted that Mancari has been limited by
the United States Supreme Court case 6fA darand Constructors. Inc.v. Pena,515U.S.
200 (1995) (applying strict scrutiny). Even if the purpose of federal legislation is
“remedial”, strict scrutiny applies.

This Court stated thateven “preference” legislation must now be viewed with
“skepticism.” 515118, 200, 223 (distinctions between citizens solely because ot their
ancestry are by their very nature odious to a few people™).

Taken together, these three propositions lead to the conclusion that any

person, of whatever race. has the right to demand that any governmental

actor subject to the Constitution justify any racial discrimination

subjecting that person to unequal treatment under the strictest judicial
SCrutiny.



Adarand, 515 U.5.200, 224, The Supreme Court overruled Merro Broadcasting. Inc.
v. FCC, 497 U.S. 547 (1990) (“benign racial classification by federal government
allowed). /bid. The 1990 amendments to the ICRA cannot be justified under strict
scrutiny (more non-Indians present on Indian reservations). See, Bush v. Fera. 317
U.S. 852 (1996) (gerrymandering).

More non-Indians than nonmember Indians live on Indian reservations. The
“Duro fix” 1s not compelling nor narrowly tailored. To be sure, contemporary
standards of equal protection, recogniz_ed by Adarand, Duro, and Williams, do not
allow wholesale (unnecessary) discrimination against nonmember Indians, especially
when they are needlessly subjected to criminal prosecution i an unconstitutional
forum by a foreign tribe, which disenfranchises them from i1ts democratic/political
processes. The federal government — Congress included ~ cannot so magically avoid
itsobligationto exercise federal jurisdictionas mandated by the Navajo Treaty of 1868.
VII. CONCLUSION

The judgment and order of the District Court should be reversed and the case
remanded with instructions to grant the petition filed by Mr. Means. The Navajo

Nation cannot exercise criminal jurisdiction over him.
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