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NAVAIO NATION, et al.,

FILED ;:_zoéeeo

— RECENVED copy
SEP/2 ¢ 0ot
CLERK U o DisTRicT
cou
o OF ARIZONS

DER Yy

IN THE UNITED STATES DISTRICT COTRT

FOR THE DISTRICT OF ARTZONA
RUSSELL MEANS,
Petitioner, CIV 98-1057-POT-EHC (SLV)

vs. ORDER

ResPOndents.

Cn June 14, 1999, Petiticner filed a Petition for Writ of
Habeas Corpus and/or a Writ of Prohibiticon, with Exhibits (Dkts. 1 l
& 2}). Respondents filed a Response (Dkt. i8) and a Supplementary
Answer. {(Dkt. 21). '

Cn September 28, 2000, Magistrate Judge Stephen L. Verkamp,

filed a Report and Recommendation, (Dkt. 34) and on Cctober 1z,

2000, Petitioner filed Objections. (Dkt. 36} . As an alternative to
the Objections, Petitioner reguested leave to amend his petition to
assert federal jurisdiction pursuant to 28 U.8.C., § 1331,

On Japuary 17, 2001, the Court entered an Order finding that

Petitioner was *in custody” pursuant to § 2241 and the Court
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ordered that a further Report and Recommendation be prapéred. {Dkt.
37) . Accordingly, the Court will deny the Motion to Amend.

On May 23, 2001, Magistrate Judge Verkamp filed a Second
Report and Reccmmenﬁation. {(Dkt. 28). On June 18, 2001, Petiticner

filed "Objections to Second Report and Recommendation.”™ (Dkt. 42).

A district court judge reviews de novo the Report and
Recommendation of a Magistrate Judge. See 28 U.8.C. § 636(b}(1)(c)§
and Rule 1.15(b) Rules of Practice of the United States District '
Court for the District of Arizona.

DISCUSSION

The Court, has reviewed the record de ncvo'includingfthe
Objections filed by Petitioner te the Secand Report and

Recommendatlon filed on May 23, 2001.
On June 29, 2001, the Ninth Circuit issued an En Banc Opinion

in U.S. v, Enag, 255 F.3d 663 (9™ Cir., 2001) holding that “Congress

had the power to determine that tribal jurisdiction over nonmember
Indians was inherent® and a tribe could proceed with sguch a
prosecution "under the 19%0 amendments o the ICRA."

I have reviewed memoranda filed by Petitioner and Respondents
concerning tﬁe Supreme Court's-decision in Dure v, Reina, 4%3 U.S.
€76, 110 S.Ct. 2053 (199%0) and the relevance, if.any, of the Navajo
Treaty of 1868, '

This Court is constrained to follow Ninth Circuit precedent in

deciding this case.
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Accordingly,

IT IS ORDERED adopting the Second Report and Recommendation of

the Magistrate Judge filed May 23, 2001.W(Dkt. 38), as supplemented

by this Order.

1T IS FURTHER ORDERED denying the Petition for Writ of Habeas

Corpus and/ocr for a Writ of Prohibition. {(Dkt. 1).

IT I8 FURTHEER ORDERED denying Petitioner's Motion to Amend

Petition as moot. (Dkt. 38).
DATED this 4 day of September, 2001.

EARL H, CARROLL
United States District Judge
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