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BRIEF AMICUS CURIAE

The States of Idaho et al. respectfully submit a brief
amicus curiae supporting reversal of the judgment below
pursuant to S. Ct. R. 37.4.

INTEREST OF AMICI CURIAE STATES

Effective law enforcement is a paramount concern of
the amici curiae States and their political subdivisions.
They view law enforcement within Indian country as a
multi-sovereign responsibility and recognize that protec-
tion of all reservation residents, regardless of Indian or
member status, can be achieved only through the compre-
hensive exercise of federal, state, and tribal authority. The
States, therefore, fully share the desire of the United
States and tribes to avoid “jurisdictional gapls]” (Pet. 3)
that not only leave criminal behavior unaddressed but also
promote such behavior.

The fundamental issue here, however, is not the
propriety of adopting laws to address jurisdictional gaps
which may have arisen in the wake of this Court’s decision
in Duro v. Reina, 495 U.S. 676 (1990). The issue instead is
whether Congress has selected a constitutionally permis-
sible method to achieve that end. Just as the States have a
core sovereign interest in effective law enforcement, so too
do they have a fundamental interest in ensuring that their
citizens are accorded those rights guaranteed under the
United States Constitution where criminal sanctions are
possible. It is settled, of course, that Indian tribes are
extra-constitutional sovereigns not subject to the Bill of
Rights and that exercise of their inherent authority accord-
ingly is not limited by those constitutional provisions. Santa



Clara Pueblo v. Martinez, 436 U.S. 49, 56 (1978); Talton v.
Mayes, 163 U.S. 376, 384 (1896). It is also settled that
while the Indian Civil Rights Act (“ICRA”), 25 U.S.C.
§§ 1301-1303, statutorily confers many of those basic
rights, it does not confer all (Duro, 495 U.S. at 693). For
this and other reasons, the Court recognized in Duro that
ICRA cannot be viewed as a true substitute for the Bill of
Rights. Id. at 693. Aside from these purely criminal
process-related concerns, the States have an equally
fundamental interest in preventing racial criteria from
being employed to distinguish among their citizens. The
1990 and 1991 amendments to ICRA “recogniz[ing] and
reaffirm[ing]” inherent tribal power over nonmember
Indians' for criminal jurisdiction purposes raise a signifi-
cant question as to both of these interests, since Congress
has chosen to pursue a path that exposes nonmember
Indians, solely on the basis of their ancestry, to depriva-
tion not only of substantive criminal law protections but
also of civil remedies normally available against federal
officials and employees where governmental overreaching
such illegal searches and seizures, false imprisonment or
malicious prosecution has occurred. Last, and most impor-
tant for immediate purposes, Congress has attempted to
achieve this otherwise constitutionally problematic result
through exercise of authority under the Indian Commerce
Clause, U.S. Const. Art. I, § 8, cl. 3, that it does not pos-
sess and in derogation of this Court’s Article IIT authority.

! The term “nonmember Indian” means, for purposes of this brief,
an individual who is an “Indian” under the Major Crimes Act but is not
a member of the tribe exercising criminal jurisdiction over him. See 25
U.S.C. § 1301(4).



Although the constitutional issue raised here by the
United States is thus grave, the amici States do not
believe that it must be resolved in this case. The disposi-
tive question, in the their view, is whether the ICRA
amendments attempted to restore the retained inherent
tribal authority found lacking in Duro — as their plain text
indicates — or whether they effected a delegation of federal
authority — as the Eighth Circuit Court of Appeals held.
Pet. 10a. If the lower court erred on the threshold statu-
tory construction question, this matter should be at an end
because, irrespective of whether the tribal court had
criminal jurisdiction over Respondent, no cognizable
double jeopardy claim would exist; i.e., even if Congress
lacked the power to restore inherent authority to tribes, it
did not delegate federal prosecutorial authority to them so
as to negate applicability of the dual sovereignty doctrine.
Reversal would be required without reference to whether
the amendments are valid. Respondent’s remedy in that
situation would lie in pursuing habeas corpus relief under
25 U.S.C. § 1303 concerning his tribal court conviction, not
in attacking the propriety of his federal prosecution.

The amici States nevertheless will address the merits
of the question presented because of its importance and
because they profoundly disagree with the United States’
position. The Federal Government asks this Court’s
sanction of unreviewable congressional power to invest
tribes with “retained” and “inherent” authority which the
Court has determined previously not to exist in tribes
themselves, which Congress itself does possess since it
inheres if all only in tribes, and which will operate wholly
outside the parameters of the Constitution despite its
undeniable congressional genesis. Congress, for example,
could “recognize[ |” the inherent authority of tribes to tax



