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Bronf man, descri bes ayahuasca as creating a “trenendous potentia
for fragnentation of the psyche” and producing “horrible and
terrifying experiences.” J.A 179, 182. Respondents’ expert too
has recognized that hoasca ingestion can produce “nightmarish
vi si onary experience[s]” and “turbul ent states of consciousness.”
J.A 92, 93. In addition, as respondents thensel ves acknow edge,
hoasca poses a significant risk of dangerous adverse drug
interactions, Pet. App. 22l1a, with what UDV Brazil describes as
potentially “hazardous effects to the health,” Gov't C A App. 250.

Respondent s subm tted evidence that their particul ar religi ous
setting “optimzed safety and m nim zed the |ikelihood of adverse
consequences.” Pet. App. 220a. But, while a cerenonial setting
may nake DMI ingestion |ess dangerous than recreational use, it
does not nmeke it safe. The setting does not and cannot change the
underlying biochem stry of the person or the pharnacol ogy of the
drug. |Indeed, the Brazilian UDV docunented 24 psychotic incidents

during cerenonial hoasca usage. |d. at 223a. Mbdreover, the vast

majority of those incidents appeared in individuals wth pre-
existing nmental illnesses, id. at 223a, 225a, which belies any
suggestion that respondents can effectively screen out vul nerable

participants.?® Beyond that, nothing in the prelimnary injunction

“l awn grass” and drinking “swanp water”).

2 See also J.A 88 (out of fifteen menbers of the UDV church
tested, “five * * * had prior formal al cohol abuse disorders, two
had past mmjor depressive disorders, and three had past phobic
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requires such pre-screening or constrains the distribution of
hoasca to persons with a history of nmental illness or drug abuse.
The court ordered only that UDV wite to “current and prospective

menbers,” advising themthat, “if they have a history of psychosis
or psychotic episodes they may be particularly susceptible to an
adverse reaction in using hoasca” and “encourage” themto seek the
advice of a health care professional. 1d. at 259a. Such self-
policing, especially by persons with a history of nental illness or
di sease, is grossly inadequate to protect health and safety. The
simlar requirenent that “current and prospective nenbers” be
provided a |ist of prescription drugs that may adversely interact
with hoasca and be *“encourage[d]” to notify a health care
prof essional if they experience such a reaction is no better.

Nor does the fact that the DMI is ingested in a tea justify
the district court “replac[ing] Congress’ factual predictions”
about the preparation’s dangerousness or susceptibility to
diversion “with [the court’s] own.” Turner I, 512 U S. at 666. As
to Schedule I, Congress found danger in “any * * * preparation
whi ch contains any” DMI. 21 U S.C 812(c), schedule I(c). That
the mind-altering effects of DMI have a sl ower onset when i ngested

inthe formof tea, Pet. App. 219a, 229a, nakes no difference. The

anxiety disorders”); id. at 91 (“[many” of the fifteen had
“pervasive dysfunctional behavi ors, ” i ncluding aggression,
i ncarceration for violent crines, al cohol and drug abuse (cocai ne,
nmet hanphet am nes) and addi cti ons).
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same occurs with marijuana tea.®® Even in the formof tea, the DMI
remains “fully hallucinogenic,” J.A 127, and its effects actually
| ast | onger, Pet. App. 229a.

(2) Hoasca’s potential for abuse and diversion: Governnent
experts expl ai ned that hoasca’ s hal | uci nogeni c vi si ons and euphoric
effects create “a significant potential for abuse.” J.A 148; see
id. at 152; Pet. App. 229a.3% First, DMI was a drug of abuse in the
1960s, and there has been a marked “resurgence in the abuse of
hal | uci nogeni ¢ substances,” wth the illicit use of hallucinogens
rising by 92%in the 1990s. J. A 161. Nearly 35 mllion persons
have tried hallucinogens, including nore than 10% of hi gh school
seni ors. 32 Respondents admit that there is “great interest” and “a
t remendous anount of curiosity about ‘ayahuasca’ here in the United
States,” J.A 187, 188; see Gov't C A App. 332 (“a new and very
American ‘culture of curiousity’ is formng”). |In addition, there
iIs a “network of nodern-day Shaman ‘therapists’” in the United
States who pronote and use “psychedelic plant preparations,”

i ncl udi ng ayahuasca, J. A 161, as respondents acknow edge:

30 See <http://ww. usdoj.gov/ndi c/ pubs3/3593/i ndex. ht mtHow>;
<http://ww. marij uana-tea.com >.

31 \Wil e hoasca may al so produce nausea and voniting, that is
a common feature of nost illicit drugs, which continue to be abused
because the euphoric effects outwei gh that negative, J. A 152-153.

32 See <http://ww. whit ehousedrugpolicy. gov/drugfact/
hal | uci nogens/i ndex. ht m >.
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Many people [fromthe United States] will be coming to
Brazil |ooking for a Ayahuasca experience and hoping to
receive training as an ‘Ayahuasca Shaman.’ The
conpetition anong transpersonal psychologists in this
country is very great and people are |ooking for new
approaches and therapies to distinguish thenselves.
Currently there are therapists in this country who have
access to vegetal [ayahuasca]l and have nade up their own
rituals where they distribute it.

J. A 183-184.3
In addition, “[h]loasca use in Europe, often a helpful
i ndicator for determning the possibility of the diversion in the

United States, has risen substantially in recent years.” Pet. App.

231a (enphasis added). “Ayahuasca is not an isol ated phenonenon”
any nore -- “enthusiasmfor these plants, their uses and the ways
of life that go with them is growing fast within the Wstern
worl d.” Cbservatoire Geopolitique des Drogues, “Ayahuasca: From

the Amazon to the Urban Jungle,” The Wrld Geopolitics of Drug

1998/ 1999 Annual Report 106 (Apr. 2000). The Internet also

docunents expanding interest in the drug, Pet. App. 23la, wth

countless websites offering tourism packages to Brazil to

33 According to respondents, within the United States “[t] here
are nmany people with little or no experience experinenting with
hoasca as a tool for personal growth and spiritual transformation
wi thin the psychot herapeutic nodel. There are many peopl e seeking
out groups and individuals who work with the tea to ‘get an
experience’ or to sonehow find a source of vegetal that they can
use in their own work.” J.A 187; id. at 188 (expressing concern
that “possibly 1000 psychol ogi sts, therapists and healers fromthe
US * * * [are] seeking contact with groups that use hoasca”); id.
at 179 (“Wthin our culture there is a phenonena that you never
find in any indi genous soci ety of self-appointed *‘instant shamans’
who go t hrough no formal training and are accountable to no one.”).
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participate in ayahuasca cerenonies, marketing and selling the
substance or ingredients for making it, and extolling the
hal | uci nogeni ¢ experiences provided by the tea.*

Second, the process of inporting hoasca, which cannot be nade
donestically, opens up multiple avenues of diversion. “Controlled
substances shipped in international comerce are particularly
vul nerable to diversion, whether through theft, loss, or fraud.”
Pet. App. 232a. “I'nternational transport is the nobst conplex
environnment for the handling of a substance with abuse potential,”

in part because of the “many handl ers of the shipnent, and nultiple

3 “The influence of the Internet [on interest in ayahuasca]
cannot be over-estimated. The |last fewyears of the old m |l ennium
saw a proliferation of Wb sites, private subscription lists,
ent heo-touri sm conpani es, supply houses for essential ingredients
for home-cooking, “trip report” and recipe databases and
announcenents for international conferences.” Di ana Trinbl e,
“Disarmng the Dream Police The Case of the Santo Daine,”
<http://ww. cesnur.orqg/2003/vil 2003 trinble. htn>. See al so, e.q.,
Gov't C. A App. 306-313; D. Lattin, The Plant that Moves Their
Soul s, San Franci sco Chroni cl e, Mar . 26, 2000;
<http:// www. biopark. org/ peru/sqcost. ht ml >;
<htt p://ww. bl uenor phot ours. com’ shamani c_tour_sanple_itinerary. as
p>; <http://www. wasai .com/ ayahuasca. ht m>;
<http:// www. perucuzco.com/ mystical tours>;
<http://www. bi opark. org/ peru/ayarecipe-02. html >;
<http://ww. erow d. org/ chem cal s/ ayahuasca; http://ww. shamani c-
extracts.com/ resources/ 27/ ethnobotanical s270. ht ml >;
<ht t p: / / ww. shamansden. coni homre. php>; <http://ww. herbal fire.coni >;
<http://www. ethnobotanysource.com/viridis. htm>;
<http://www. ayahuasca. com/ drupal /taxonomy/ page/ or/ 29>;
<http://groups.yahoo.conm/ group/ ayahuascal/ messages/ 1>;
<http://psychoactiveherbs.com/ catal og/faq. php#H27>;
<ht t p: / / ww. shamansden. coml hone. php> (ayahuasca is #1 *“best
seller”).
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I nspections at numerous checkpoints -- each of which is an
opportunity for diversion.” J.A 164.

In rejecting Congress’s judgnment that this DMI preparation
“has a high potential for abuse,”™ 21 US.C. 812(b)(1)(A), the
district court noted testinony about the all eged “thinness” of the
mar ket for DMI tea. Pet. App. 235a. But respondent Bronfman’s own
words prove otherw se: “Because of the great interest in
“ayahuasca’ here,” there are “financial rewards involved in having
a supply to distribute.” J.A 188.

People in the United States and Europe are willing to pay

bet ween $200- $450 for a gl ass of vegetal [ayahuasca]. |

know a man who gets vegetal fromPeru and conducts groups

of about 20 every Saturday night. He nmakes about $5, 000

per group. | am alnost positive that there will be

people returning from Brazil * * * who wll later

advertise thensel ves as shamani ¢ counsel ors trai ned by a

shaman in the Amazon jungle. They will be doing this to

earn noney distributing vegetal.
J.A 184.% The district court also noted testinony about “the
availability of substitutes for hoasca.” Pet. App. 233a. That is
debat abl e, since respondent Bronfrman is of the viewthat “there are

no analogs to hoasca.” J.A 184. But nore to the point, the

3% See J.A 188 (“There are psychologists in this country
distributing vegetal that they have either bought * * * or have
acquired through different sources in Peru, Bolivia and Brazil
Often they're selling session[s] for $200-$%400 a cup.”); ibid.
(“[T]here was a woman in Telluride who after participating in 5
sessions * * * designated herself as a Mestre and is selling
sessions for $300 an experience.”); see also J. Bone, “Janes Bone's
New York,” Tines (UK) 16 (Jan. 10, 1998) (“New York’s latest drug
of choice is a psychotropic substance of the Andean | ndi ans known
as ayahuasca, or the Rope of Death. New Agers are paying $300
(Pounds 187) apiecetosip[it].”), available at 1998 W.NR 6118510.
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reality of the drug culture is that drug abusers and profiteers
routinely seek to divert their supplies fromlegitimte channels
even where illicit substitutes exist, Dbecause of ease of
accessibility, reduced cost, and enhanced product control. See
10/31/01 Tr. 1415-16; Raich, 125 S. C. at 2213-2214.

The district court also noted testinony (Pet. App. 234a-235a)
that the volune inported would be relatively small. But that
assunes that only UDV would be permtted to inport and distribute
hoasca, when in fact RFRA's protecti on woul d have to be extended to
all simlarly situated groups. See, supra, at 23-26. Furthernore,
the court presuned that the nunmber of participants in UDV
cerenoni es woul d not expand and that UDV woul d engage in the bare
m ni mrum nunber of hoasca cerenonies, when in fact nenbers of UDV
Brazil “often” use hoasca “as frequently as several tinmes per
week,” J.A 82, and UDV's | eader testified that “I would love to
see everybody in the UDV,” 10/22/01 Tr. 183. The prelimnary
i njunction, noreover, prohibits the governnent fromlimting the
anount of hoasca inported and inposes no limts on the anount or
frequency of distributions and i ngestion or on the concentrati on of
DMI in the hoasca. Pet. App. 254a.°3®

Finally, both the district court and Judge McConnel | suggested

that the use of tea as a delivery systemnade it less likely to be

3  The DMI content in hoasca can “vary significantly from
batch to batch” due to the chem cal conposition of the plants.
J. A 124.
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di verted, because of its “bulky form” Pet. App. 235a, and its
purportedly “esoteric” character which, Judge McConnell reasoned,
di stingui shes hoasca from “street drugs,” id. at 103a. But there
I's nothing “esoteric” about DMI, which has a | ong history of abuse
inthis Country, and “is back in favor as a ‘party drug,’ used as
a short-acting alternative to LSD.”3" Wile DMI -- which has been
| abel ed “the businessnman’s trip” -- nay be abused as nmuch on Wal

Street as on nore pedestrian streets, that distinction cannot
reasonably justify judicial descheduling under RFRA.*® And, as the
illegal snuggling of aliens and firearns attests, bul kiness is no
hindrance to illicit trafficking. It certainly did not prevent UDV
frombringing at | east fourteen shi pnents of hoasca into the United
States before the Custons Service discovered its true nature. See
Pltf. Mdt. for Prelim 1Inj., Exh. L. I ndeed, tea is a known

delivery systemfor many control |l ed substances, frommarijuana, to

3 Richard Seynour, The Lunch-Hour Psychedelic: A Thirty
M nute Trip, Psychopharmacol ogy Update, Apr. 1, 1999; see “New Drug
Threat ‘Of the Scale,” Experts Warn,” The Daily Tel egraph
(Australia) at 18 (May 8, 1998); Rocky Barker, “Powerful
Hal | uci nogen Found in Drug Bust,” ldaho Statesman, Oct. 19, 2004,
avail abl e at 2004 WLNR 16659416.

38 See <http://ww. usdoj . gov/ deal/ concern/ psil ocybin. htn1>
(“Dmethyltryptamine (DMI) has a long history of wuse. * *
Because the effects last only about an hour, the experience has
been referred to as a "busi nessman’s trip."); R Strassman, DMI
The Spirit Drug (2001); Rebecca Fower, “A Quick Fix for the
Executive Tripper,” Sunday Tines (London) at News Review5 (Feb. 9,
2003) .
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cocaine, to opium?3* No one would suggest that nmarijuana tea or
coca tea is too “bul ky” or “esoteric” to create diversion concerns
that warrant the strictest regul ati on by Congress, and it makes no
sense to conclude otherwise with respect to DMI. 40

C. The United States Has A Compelling Interest In
Complying With Its Treaty Obligations

“I't has been a maxim of statutory construction since the

decision in Mirray v. The Charmi ng Betsy, 2 Cranch 64 * * * (1804),
that ‘an act of congress ought never to be construed to violate the
law of nations, if any other possible construction remains.’”
Wi nberger v. Rossi, 456 U S. 25, 32 (1982). Wiile RFRA plainly

applies to “Federal law,” 42 U S.C. 2000bb-3(a), the statute at no

39 See <http://cocaine.org/cocatea. htm; http://opioids.conf
poppyt ea>.

40 There also is no principled reason why the exi stence of a
conpelling interest should turn on the current popularity of a
drug. DMI" s dangerousness does not depend on the nunber of people
ingesting it and, in any event, a central goal of the CSAis to
prevent dangerous drugs from being abused at high levels by the

general population in the first place. I ndeed, the fact that
hoasca must be i nported and has not yet gai ned broad acceptance as
a staple in the illicit drug nmarket underscores the serious and

irreparable harm that attends court-sanctioned inportation and
usage, with their attendant risks of diversion, of increasing
public famliarity with hoasca as a delivery system for DM, of
generating public m sperceptions about the safety of DMI tea, and
of fueling the devel opnment of a market for hoasca. RFRA does not
conpel the governnment to sit on the sidelines until DMI tea becones
as wdely abused as LSD and its illicit marketing system as wel |l
ent r enched. “I'l]t would neke little sense to require a
[ governnent] to wait for a substantial portion of its [popul ation]
to begin using drugs before it was allowed to institute a * * *
programdesi gned to deter drug use.” Board of Educ. of |ndep. Sch.
Dist. No. 92 v. Earls, 536 U S. 822, 836 (2002).
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point “clear[ly] evidence[s]” “an intention to abrogate or nodify

[] treaty” obligations, United States v. Dion, 476 U S. 734, 739,

740 (1986). Because “treaty rights [and obligations] are too
fundanental to be easily cast aside,” id. at 739, courts “shoul d be
nost cautious before interpreting” RFRA “in such manner as to

violate international agreenents.” Vimar Sequros Y Reasequros

S.A v. MV Sky Reefer, 515 U. S. 528, 539 (1995).

1. The Convention Bans Hoasca

The district court paid no heed to the United States’ interest
in conplying with the Convention because it held that the
Convention does not apply to hoasca. Pet. App. 242a. The
Convention’ s plain | anguage says otherwise. It expressly |ists DMl
as a Schedul e I substance, see Convention, Appended Schedul es, and
provides that "a preparation is subject to the same neasures of
control as the psychotropic substance which it contains," id. Art.
3, para. 1. A "preparation" is defined as "any solution or
m xture, in whatever physical state, containing one or nore
psychotropi ¢ substances.” 1d. Art. 1(f)(i) (enphasis added). The
text could not be clearer. Indeed, it parallels the definitionin
the CSA that the district court unhesitatingly read to “clearly
cover[] hoasca.” Pet. App. 198a.

The district court’s contrary conclusion turned entirely upon
post - enact ment conment ary questi oni ng the Convention’s application

to plants. Pet. App. 239a-242a; see Conmentary on the Convention
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on Psychotropi c Substances, U N Doc. E/CN 7/589, at p. 387 (1976)
(Comrentary). As an initial matter, resort to such extra-textual
evidence is appropriate only if the treaty’'s text is anbiguous,

which it is not. See Chan v. Korean Air Lines, Ltd., 490 U S. 122,

134 (1989). And even if it were, the Executive Branch’'s
interpretation of the Convention nerits “great weight.” Kol ovrat

v. Oregon, 366 U S. 187, 194 (1961); see EIl A lIsrael Airlines,

Ltd. v. Tsui Yuan Tseng, 525 U. S. 155, 168 (1999).

In any event, that post hoc commentary concerning plants is
besi de the point. Respondents do not seek to inport, distribute,
or ingest plants; they seek to inport, distribute, and ingest a
chem cal solution or m xture that contains DMI. The comentary, at
nost, protects a plant substance if it is “clearly distinct from
t he substance constituting its active principle.” Comment ary,
supra, at 387. Made by the extraction and synthesis of the active
principle DMI with the active principle of another plant to create
an oral delivery systemfor DMI that activates its hallucinogenic
properties, hoasca is not “distinct” from the regulated DM.
| ndeed, respondents offer no evidence that any of the 176 Parties
to the Convention has broadly permtted the inport and export of

marijuana tea as a substance distinct from the regul ated active
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principle tetrahydrocannabinol, and there is no reason Parties
woul d accord DMI tea a preferred status.
In fact, the head of the Brazilian |aw enforcenment agency
charged with enforcing Brazil’s controlled substance |aws has

advi sed the State Departnent that:

Any and all substance, liquid or solid, exanm ned the by
[sic] Brazilian authorities which contains in its
conmposition the substance DMI, is considered illegal and

constitutes crine, being prohibited its * * * trade,
exportation, inportation. * * * |f the product seized in
the United States contains, in its conposition, the
substance DMI, that product was prohibited from being
exported from Brazilian territory, because it was an
illicit drug. The Brazilian legislation, in this case,
consi ders the fact a crinme, because DMI i s present inits
conposition. (It does not matter whether it was m xed
with Ayhuasca tea, Santo Daine tea, herbal tea, or
chanonil e tea. What is necessary, therefore, is the
presence of the illicit substance DMIin its conposition.
The assessnent is carried out on a case-by-case basis).
ok [ T] he Ayhuasca Tea shall only be considered
illegal if the presence of the substance DMI is proven
[to be] in its composition.

Letter from Ronal do Urbano, General Coordinator, Drug Enforcenent

and Prevention Police, Brazil, to Mark Hoffman, United States

41 The district court (Pet. App. 240a-241a), echoed by Judge
McConnel | (id. at 106a), wongly assuned that the United States
“apparently permts” (id. at 241a) the export of peyote to Canada.
The United States has never authorized the export of peyote to
Canada or any other country. See J. A 898, 909. The district
court cited only Texas adm nistrative provisions that say nothing
about exporting peyote, and a “list of the Native American Churches
recogni zed by the Texas Departnent of Public Safety,” Pet. App.
241a (citing PItf. Reply, Exh. T). But what States mght permt
and the federal government actually allows under the CSA are two
very different things. See Raich, supra.
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Enbassy, Brazil, July 8, 2005. Li kewi se, Brazil’'s National

Antidrug Council has stated, in an official resolution, that

Rel i gi ous groups are aware that it is illegal to export
“ayahuasca tea’ * * *; they understand its use is to be
limted exclusively for rituals -- a regional cultural
and religious custom unique to Brazil -- and of the
restrictions inposed by Brazilian |law and i nternational
agreenents to which Brazil is a signatory.

Brazilian National Antidrug Council (CONAD), Decision No. 26, Dec.

31, 2002, Oficial Gazette No. 1 (Jan. 1, 2003).4%
2. Compliance with the Convention is a Compelling
Interest that Cannot Be Advanced by any Less
Restrictive Means
“Matters relating ‘to the conduct of foreign relations .
are so exclusively entrusted to the political branches of

governnent as to be largely inmmune from judicial inquiry or

interference.”” Regan v. Wald, 468 U. S. 222, 242 (1984) (quoting

Hari si ades v. Shaughnessy, 342 U.S. 580, 589 (1952)). Here, the

42 To be clear, the view of Brazilian officials conveyed to
the State Departnent is not that “hoasca” and “ayahuasca” as such
are regul ated as controll ed substances in their own right. There
apparently is “a lack of a legal framework” for those particular
substances. Letter from Ronal do Urbano, General Coordinator, Drug

Enf orcenent and Prevention Police, Brazil, to Mark Hof fman, United
States Enbassy, Brazil, July 7, 2005. In fact, the donestic
regul ation of hoasca has been a matter of evolving policy and
continued study within Brazil. See, e.qg., J.A 183; CONAD Dec. No.

26, supra (establishing a conm ssion to study ayahuasca tea). The
St at e Departnent’s under st andi ng, based on t hese conmuni cations, is
that Brazilian | aw focuses exclusively on the presence vel non of
DIMT. Wiile these materials were not considered by the | ower
courts, they reflect the current understanding of Brazilian lawto
the extent relevant to the Court’s analysis. English translations
of the relevant letters and the CONAD resol ution are reproduced in
an addendumto this brief.
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Senate, by its advice and consent, and the President, by his
ratification, have exercised the treaty power, and the full
Congr ess has concl uded that faithful conpliance with the Convention
is “essential,” 21 U S . C 80la(l), to the United States foreign
policy interests and its protection of domestic public health and
safety. Thus, the United States has a vital interest in abiding by
this international obligation and in “gain[ing] the benefits of
i nternational accords and hav[ing] a role as a trusted partner in
multilateral endeavors” designed to conbat international drug

trafficking. Vi mar Sequros, 515 U S. at 539. Mor eover, that

conbi ned judgnment pertains to the admission at the United States’
borders of a dangerous foreign substance, a matter over which the
Political Branches have | ong exercised plenary control.*

In addition, preserving the government’s ability to work
cooperatively with other Nations in tackling problens as conpl ex
and vital to public health and safety as transnational trafficking
in controlled substances is an interest of the highest order. The
abuse of psychotropic substances is “not confined to nationa

borders,” 21 U. S.C. 80l1a(l1), and because closely conplying wth

43 See, e.g., United States v. Flores-Mntano, 541 U.S. 149,
152 (2004) (“The Governnment’s interest in preventing the entry of
unwanted * * * effects is at its zenith at the internationa
border.”); Brolan v. United States, 236 U. S. 216, 218 (1915) (power
to ban opiuminports); Buttfield v. Stranahan, 192 U S. 470, 492
(1904) (restriction on adm ssion of teas upheld because, “fromthe
begi nni ng Congress has exercised a plenary power in respect to the
excl usi on of merchandi se brought from foreign countries”).
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strict international <controls on psychotropic substances is
critical to the success of donestic efforts to conbat drug abuse,
Congress anmended the CSA in 1978 to bring donestic law into
conpliance with the Convention. See Psychotropic Substances Act of
1978, Pub. L. No. 95-633, Title |, & 101, 92 Stat. 3768; 21 U.S.C.
801a(2). Congress determ ned that conplying with the Convention’s
terms -- which necessarily included its carefully delimted
exception for indigenous cultural and religious uses -- was
critical not just to “reducing the diversion of psychotropic
substances,” but also to “the prevention of illicit trafficking in
ot her countries” and pronoting the United States’ “credibility” and
“strengthen[ing] our |leadership in international drug abuse
control.” S. Rep. No. 959, 95th Cong., 2d Sess. 16 (1978).%

Three judges bel ow concluded (Pet. App. 75a) that conpliance

with the Convention was not a conpelling interest because the

4  See S. Rep. No. 959, supra, at 19; HR Rep. No. 1193, 95th
Cong., 2d Sess. 4 (1978) (“[Rlatification is necessary to
strengthen the hand of the United States in convincing other
countries to control narcotic producing plants.”); see also Pet.
App. 271a (the United States “engages in active diplomatic efforts
to pronote conpliance with the provisions of the” Convention; “[t]o
continue inits strong position of international | eadership onthis
issue, the United States nust continue to observe faithfully its
treaty obligations”); id. at 26la-264a (the United States, “relies
on the adherence to these treaties by other countries in supporting
i nt ernati onal cooperative efforts to prevent the illegal
exportation, inportation, and distribution of substances that are
controll ed under these treaties”; there are “situations in which
DEA has cited to the obligations that a signatory nation has under
the international drug and extradition treaties to support a
request for assistance in drug enforcenent operations”).
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Convention pernits reservations for substances derived fromnative-
grown plants that are “traditionally used by certain small, clearly
determ ned groups in nmagical or religious rites.” Convention, Art.
32, para. 4. Putting aside that hoasca has not been “traditionally
used” in the United States and that UDV itself did not exist until
1961, Pet. App. 18la, by the terns of the Convention any
reservation by the United States could only have been taken at the
time the United States ratified the Convention in 1980, Conventi on,
Art. 32. Mreover, by the terns of the Convention, any reservation
coul d have been made only for the purely donmestic use of native-
grown pl ants, and woul d not excuse conpliance with the Convention’s
“provisions relating to international trade.” 1bid.

| ndeed, far from hel ping respondents, the existence of that
l[imted reservation provision proves that, in negotiating the
Convention, the interests of religious claimants were given the
type of careful, balanced consideration that RFRA requires --
consideration carried forward donestically in Congress’s anmendnent
of the CSA to conform to the Convention. The reservation
provision’s strict limtations enbody a broad international

consensus that international trafficking in drugs raises distinct

problenms from the accommobdation of donestic uses by indigenous
groups, and that any further retraction in the Convention’s
prohi bitions would wundercut efforts to conbat international

trafficking in psychotropi c substances.
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Judge McConnel | reasoned (Pet. App. 106a) that RFRA obligates
the United States to seek an “acceptabl e acconmpdati on” under the
Convention, even though the only avenue for “acconmobdation” at this
juncture woul d be an anendnent. But RFRA is a bal ance, not a trunp
card, and it certainly is not a |license for judicial oversight of
i nternational treaty negotiations. Directing the Executive Branch
to unravel a 176-party treaty that has never been anended in its
34-year history and that serves as a centerpiece of international
efforts to address one of the nobst pressing and intractable |aw
enforcenent problens of the tinme would jettison rather than
“sensi bl[y] balance[],” 42 U S.C. 2000bb(a)(5), the governnment’s
equal ly conpelling interests in public health, safety, effective
transnati onal cooperation in conbating illicit drug trafficking,
and abiding by international treaty obligations.* The “always
* * * delicate” balancing of interests required by the Free
Exerci se Cl ause precedent on which RFRA is nodeled, Prince v.

Massachusetts, 321 U. S. 158, 165 (1944), did not require Congress

to anend the Social Security Act to accommopdate Am sh farnmers in

Lee, supra, nor did it require Congress to anmend the tax code to

acconmodat e rel i gi ous adherents in Hernandez, supra. Even |ess so

should RFRA's statutory standard be construed as transferring to

4 The United States al so has a distinct interest in not being
charged with violations by other Parties to the Convention, which
could result, inter alia, in a suit in the International Court of
Justice. See Convention, art. 31; see also id. at art. 19.
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the judiciary responsibility for gauging the portentous diplomatic
costs and foreign policy interests inplicated by opening treaties
to renegotiation by 176 Parties and erodi ng the conprehensi veness
of a longstanding ban on transnational trafficking in dangerous
psychotropi ¢ substances. “The judiciary is not well positioned to
shoul der primary responsibility for assessing the I|ikelihood and
i mportance of such diplomatic repercussions.” INS v. Aguirre-

Aguirre, 526 U. S. 415, 425 (1999).
Judge McConnell’s proposal is as unworkable as it is wong.
In light of the Convention’s specific and deliberate limtation of
reservations to the donestic use of native-grown plants, there is
little reason to believe that a different bal ance woul d be struck
at this point. In fact, the international trend is to the
contrary, with the export ban in Brazil, ayahuasca abuse on the
rise in Europe, and arrests for ayahuasca in Italy, Australia
Germany, and the Netherlands.“ |n addition, the French government
recently anmended its law to nmake clear that its DMl prohibition

extends to hoasca. France, Mnistry for Solidarities, Health and

46 See Droga: Te' Del Santo Daine', 24 Odinanze Custodi a,
ANSA General News 19: 14: 00, Nhr._18, 2005; Santo Daine ltaly in

J a i I , a v a i | a b | e a t
<http://foruns. ayahuasca. coni phpbb/ vi ewt opi c. php?t =7867>; Australia
Dr agoons Bust, avail abl e at

<http://forums. ayahuasca.com phpbb/vi ewt opi c. php?t=6929>;
Geopolitics of Drugs, supra, at 103.
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the Famly, Oder of April 20, 2005, J.O, May 3, 2005, p. 7636
Text 18.4

Beyond that, nuch clearer congressional direction than the
nere codification of a legal standard under which clainms |ike
respondents’ consistently lost should be required before RFRA is
read to enpower every individual district court judge in the
Country to confound international cooperation and superintend the
United States’ foreign relations.* In particular, “[b]ecause
foreignrelations are specifically conmtted by the Constitutionto
the political branches, Art. Il, §8 2, cl. 2,7 courts should not
“justify a truly discretionary ruling,” like the issuance of a
prelimnary injunction, “by making the assunption that it wll

i nduce the Governnent to adopt legislation with international

47 An official English translation of the law is reproduced
in an addendumto this brief.

48 See F. Hoffnman-La Roche Ltd. v. Enpagran, S. A, 124 S. C
2359, 2366 (2004) (courts must “assume that |egislators take
account of the legitinmte sovereign interests of other nations”);
Chicago & S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U. S. 1083,
111 (1948) (“[T] he very nature of executive decisions as to foreign
policy is political, not judicial. Such decisions are wholly
confided by our Constitution to the political departnents of the
government, Executive and Legi slative. They are delicate, conpl ex,
and involve large elenents of prophecy. They are and shoul d be
undertaken only by those directly responsible to the peopl e whose
wel fare they advance or inperil. They are decisions of a kind for
which the Judiciary has neither aptitude, facilities nor
responsi bility and whi ch has | ong been held to belong in the domain
of political power not subject tojudicial intrusionor inquiry.”);
cf. Spector v. Norwegian Cruise Line Ltd., 125 S. C. 2169, 2178,
2180 (2005) (requiring a “clear statenment” before broad statutory
| anguage will be interpreted to interfere with aspects of foreign-
fl agged vessels that are governed by international treaties).
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inplications,” “to seek international agreenments, in order to
mtigate the burdens that the ruling would otherw se inpose,” or

“to adopt policiesinrelationto other nations.” United States v.

Bal sys, 524 U.S. 666, 696-697 (1998). That has never been the
province of a prelimnary injunction, and its i ssuance in this case
on the basis of an evidentiary record left in equipoise by the
court’s disregard of congressional findings and the judgnent of 176
Parties to the Convention concerning the dangerousness of DM
prepar ati ons was an abuse of discretion.
CONCLUSION
The judgnent of the court of appeals should be reversed.
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ADDENDUM



