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successfully objected to some of the UDV’s evidence on the
ground that the treaty was not a subject of the hearing. 104a,
The evidence the UDV offered was a letter from the Executive
Secretary of the International Narcotics Control Board (IN' CB)
to the Ministry of Health of the Netherlands in response to a
specificrequest regarding the legal status nnder the Convention
of the same tea used by religious groups in the Netherlands.
His opinion was clear: “No plants (natural materials) containing
DMT are at present controlled under the 1971 Convention on
Psychotropic Substances. Consequently, preparations (e.g.
decoctions) made of these plants, including ayahuasca are not
under international control and, therefore, not subject to any of
the articles of the 1971 Convention.” App. 51-52.

The government filed a motion to stay the injunction in
the district court and attached a new declaration from another
assistant legal adviser in the State Department. In respomnse, the
UDYV attached the excluded letter from the Executive Secretary
of the INCB. The court denied the motion to stay and found
that the INCB letter provided additional support for its
conclusion that the Convention was not applicable to hoasca.
App. 2-4. :

In its next attempt to stay the injunction before the
Tenth Circuit, the government attached three declarations—two
from State Department legal advisors and one from a DEA
Agent. In response, the UDV attached a declaration from
Ambassador Herbert Okun, the diplomat who was for many
years responsible for representing the United States’ position
on this treaty on the INCB, who is also of the opinion that the
Convention does not cover hoasca. App. 48.

Ignoring this evidence, and having presented no
evidence that any other country has interpreted the 1971
Convention to include hoasca, the government misrepresents
to this Court that “the 160 Nations,” pet. 16, that are parties to
the 1971 Convention share the government’s view that the
Convention applies to koasca. In fact, the record is devoid of
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evidence to support that contention and—even at this
stage—contains evidence that flatly contradicts it. For example,
Brazil-the country where Aoasca originates and an original
party to the 1971 Convention—has long permitted the use of
hoasca for religious purposes. G/App. 176. Additionally, the
Court of Appeals in Pars, France recently ruled that the
Convention does not prohibit the religious use of ayahuasca.
App. 67-97. See, e.g., Nielsen v. Johnson, 279 U.8. 47, 52
(1929) (*When [a treaty provision’s] meaning is uncertain,
recourse may be had to the negotiations and diplomatic
correspondence of the contracting parties relating to the subject
matter and to their own practical construction of it.”).

If the government has evidence that other countries
share its position that the Convention applies to hoasca, it will
have ample opportunity to present that evidence at trial.’* But
the existing record evidence is to the contrary. See United
States v. Stuart, 489 U.S. 353, 369 (1989) (“The praclice of
treaty signatories counts as evidence of the treaty's proper
interpretation, since their conduct generally evinces their
understanding of the agreement they signed.”); dir France v.
Saks, 470 U.S. 392, 400 (1985) (explaining that Court’s
interpretation “is consistent with the negotiating history of the
Convention, the conduct of the parties to the convention, and
the weight of precedent in foreign and American courts™);
Trans World Airlines, Inc. v. Franklin Mint Corp., 466 U.S.
243, 259-60 (1984) (“In determining whether the Executive
Branch’s domestic interpretation of the Convention is
consistent with the Convention’s terms, our task is to construe
a ‘contract’ among nations. The conduct of the contracting

' 1f the government now informs the district court (as it has not yet) that it
wishes to prove that the Convention applies and that it needs to enforce it as to
UDV, UDV will call Ambassador Okun and other eminent experts to testify
respecting the Convention’s coverage and the government’s claim that our
international relations will suffer if UD'V is permitted to practice its religion.
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parties in implementing that contract in the first 50 years of its
operation cannot be ignored.™).

The government next misrepresents the panel’s
decision, claiming that “the panel majority held only that the
government had not demonstrated that compliance with the
Convention was the least restrictive means of furthering the
government’s compelling interest in adhering to international
obligations.” Pet. 3. This is incorrect. The panel concluded
that the government failed to meet even its first burden of
showing a compelling interest. “Based on the record before us,
we cannot conclude the government has demonstrated that
‘application of the burden to the [UDV] (1) is in furtherance of
a compelling government interest’ . . . 147a (guoting 42
U.S.C §2000bb-1(b)). Because the panel so found, it did not
reach the issue of whether the Convention applied to Acasca.

Even if a court were to decide that the 1971
Convention applies to AZoasca, but that RFRA Tequires a
particular religious use to be excepted, the Convention
antictpates and accommodates such exceptions. The plain
language of the treaty—on which the government claims the
courts must rely—could not be clearer: Its provisions are
“Islubject to the constitutional limitations of a Party, its legal
system and domestic law.” 306a. In other words, if RFRA
otherwise requires our government to accommodate UDV’s
exercise of religion, there is no violation of the Convention
even if it were interpreted to apply to hoasca.

The government would limnit this Court’s consideration
of the Convention to the three or four words in its text the
government claims make it applicable to hoasca. Even if this
were a defensible position, the United States must uphold other
treaties. As the panel found, “even if the Convention does
apply to Aocasca, the United States has obligations under its
laws and other imternational treaties to protect religious
freedom. . . . ‘“The freedom to manifest religion . . . in worship,
observance, practice and teaching encompasses a broad range
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ofacts...’ UN. Hum. Rts. Comm., General Comment No. 22,
146a. See also United Nations International
Covenant on Civil and Political Rights, Article 18 (ratified by
the U.S. in 1992) (“Everyone shall have the right to freedom
of...religion. This right shall include freedom...to manifest his
religion or belief in worship, observance, practice and
teaching.”); 1988 Convention On lllicit Traffic in Narcotic
- Drugs and Psychotropic Substances, Dee. 20, 1988, art. 14(2),
28 LL.M. 493 (The measures taken “shall respect fundamental
human rights and shzll take due account of traditional licit uses,

at 4 (1993).”
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where there is historic evidence of such use,”).

CONCLUSION

The Court should deny the petition,
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