

















admittedly has no "tribal court," jﬁst as Congress feared in PL 280 states, there was
no one else to intercede on behalf of Jane than the Department and the courts of the
State of California.

The interpretations offered by Appellant would obviate the need for state child
welfare agencies or state courts to get involved at any level in involuntary child
welfare matters on Indian reservations. Anytime a tribe attempted to remove an
Indian child on a reservation from his or her parent due to child abuse, the parent,
tribe or child could simply bring any dispute regarding the removal of an Indian tribe
to federal court for resolution. In the event that a particular tribe did not have a
sufficient police force or social services agency to remove any Indian child under an
immediate threat of physical or sexual abuse or general neglect, the tribe could
simply call upon the United States Marshal or perhaps the FBI. Where 2 US.
Marshal would take such children in the event the tribe lacked sufficient internal or
affiliated tribal placements is unknown. Additionally, as the ICWA does not define
"child abuse," it is unclear what standard the U.S. Marshal would apply in
determining whether to remove a child. Once any dispute was in federal court, the
U.S. Attorney's office and some public defenders could decide on some basis how to
proceed in the matter and to provide legal represeﬁtation to indigent parents and their

Indian children;
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The very purpose of PL 280 was to prevent abuse to children living on Indian

reservations and by Jane's placement in an Indian home pursuant to the ICWA, Jane's

best interests and Congress' concerns have been carried out by the Department.
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. Endnotes:

' Appellant's statement of facts are mere "allegations" in her unverified complaint,
hence all of her references to it at ER 1-18, are disputed. Despite the District
Court's inaccurate reference in the Docket to the wrong defendants (No.'s 18 &
20), Appellee's facts are based in documents and statements reviewed in the
original records and from certified state court records, findings of fact and
judgments for which judicial notice was requested in the District Court.

Further, Appellant represents that: "The district court agreed with Appellant that
the involuntary dependency and adoption proceedings involving Jane were civil
regulatory matters." (AOB 22.) This is a stretch, because the district court was
merely revealing its analysis of the parties presentation of issues. The court was
looking at Appellant's proposition that child welfare laws were "regulatory” and
was considering the Cabazon Court analysis which it rejected in this sought after
application, as it likewise rejected Appellant's argument. The court concluded its
analysis of Appellant's argument as follows: "Although plaintiff has made a
convincing argument based on Public Law 280 case law, her interpretation must
ultimately fail because granting tribes exclusive jurisdiction over child custody
proceedings would gravely undermine the ICWA statutory scheme, making its
" provisions illogical. (ER 32:9-11.) By the court's finding the tribe had not
reassumed jurisdiction, the only conclusion is that the court found PL 280
applicable, not precluded based upon an inappropriate application of the Court's
"regulatory/prohibitory" analysis. For the same reason, Appellant's statement that
the "district court conceded that PL 280 did not extend State civil regulatory
jurisdiction over child custody cases arising in Indian country" (AOB 33) is also
inaccurate.

Appellant also asserts that: "The court also correctly acknowledged that the
procedure was regulatory ‘because the State [was] a party to the child custody
proceedings at issue in this action, it can in no way be viewed as a private iitigant."
(AOB 23, citing the court's decision at ER 30:3-4.) This is not true as the court's
mere reiteration of Appellant's "claim" is not an acknowledgement by the court
that it adopted, accepted and acknowledged Appellant's proffered claim. What the
court said, with the insertion of the first two omitted words by Appellant was:
"Plaintiff claims that because the state is a party to the child custody proceedings
at issue in this action, it can in no way be viewed as a private litigant." (ER 30:3-
4.) This is not an acknowledgment by the court as Appellant contends.
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