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potential for unfairness. Many defendants had cases decided
under Tenth Circuit law rather than under more favorable
Eighth Circuit or Ninth Circuit law only because their cases
were transferred to the MDL docket. The outcome of
litigation should not depend on whether or not one’s suit is
similar to suits pending against other defendants, or on
where the relator chooses to bring suit.

Moreover, the Tenth Circuit decision threatens to vastly
expand the class of relators who can bring suit, transforming
the FCA’s whistleblower provisions into authorization for
private bounty hunters to file suit based upon speculation and
hearsay uncovered in public records, and turning the Tenth
Circuit into a haven for gui fam relators able to meet that
court’s lax “direct knowledge” standard. This case aptly
illustrates how a relator with mere speculation and no
uniquely useful knowledge can become an “original source”
under the Tenth Circuit standard. Relator Wright, as the
court notes, “speculated that Comstock was underpaying him
and others in the area, including the Tribe.” Pet. App. at 2a
{emphasis added). Relator Kennard sorted through various
public documents, but his conclusions about NGL
production, payments under the leases to the Tribes, and
even the legal status of the leases were all speculative and
inferential.” To bring a successful qui tam action, Wright

7 This case demonstrates the danger of aliowing a relator to rely
entirely on secondhand information. To cite just one example,
Kennard relied on a MMS Mineral Revenue Report from 1996 and
the location of a gas processing plant near the Tribe’s reservation
to conclude that the Tribe was not being paid sufficient NGL
royalties. See Appendix to Opening Brief of Appellants Kennard
and Wright, at 161-63 (10th Cir. filed Mar. 24, 2003). But,
Kennard ignored that the gas processing plant was not built unti]
some fime in 1996, see id. at 270, and that the MMS Reports from
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and Kennard needed additional information, in this case
information possessed by employees of Comstock or
members of the Tribe. As the district court noted, relators’
complaint consisted of little more than “throwing a lot of
mud on the wall ... [and] hoping some of it sticks.” See
supra at 8.

The Tenth Circuit’s approach is particularly troubling in
light of the compelling evidence that many of these
speculative lawsuits are, like the action here, meritless.
Since 1986, the United States has intervened in only 718 of
the more than 3200 cases in which intervention decisions
have been made. See 2 Boese Treatise, Appendix H (2003-2
Supp.). More than 80% of the cases in which the United
States declined to intervene have been dismissed with no
recovery being awarded. /4. Thus, there are many cases
filed in which a relator is pursuing claims where there is little
or no actual evidence of fraud. To make matters worse, the
Department of Justice must expend substantial resources to
investigate each qui tam complaint filed to determine
whether or not {o intervene. See 31 U.S.C. § 3730 (a) and

(b).

The Tenth Circuit’s relaxed “original source” standard
will only add to this problem. Once a relator files a qui tam
claim without firsthand knowledge of the particular fraud,
both the Department of Justice and individual defendants are
forced fo investigate claims even though the relator offers no
valuable firsthand information to help uncover fraud. And if
the relator qualifies as an “original source,” he can obtain a
portion off the recovery without providing any meaningful

1997-1999 showed that NGL royalties were paid to the Tribe for
those subsequent years, see id. at 337-345.
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assistance to the government. The “direct . . . knowledge”
requirement is designed to limit this scenario from occurring.
CONCLUSION

The petition for a writ of certiorari should be granted.
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