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INTRODUCTION

These materials are a review of major federal laws, policies, and reports
regarding Indian education since 1965. The review was undertaken with the goal
of understanding specifically what federal laws, policies, and reports have
provided, stated, or recommended about tribal sovereignty over education; that
is, tribal governance over the formal education of tribal students.

The materials begin with a general definition of tribal sovereignty as that
term is used in federal Indian law. Brief summaries of early federal Indian
education laws and policies also are provided to enhance the understanding of and
set the context for the modern federal policy of Indian self-determination.

Under this current policy tribal sovereignty over education is returning.
Its extraordinary evolution is steady, though seemingly slow and somewhat
sporadic. In many instances the intent and goals of federal law regarding tribal
sovereignty over education are yet unrealized. Also, tribal sovereignty over
education as it is recognized in federal law is only part of the story. There are
many other manifestations of tribal sovereignty over education that are found in
international, state, and tribal law. Moreover, “the law” never has been and never
will be the totality of all that tribal sovereignty encompasses.

These materials are intended to be a general resource for tribal, state, and
federal officials, educators, schools, and other interested persons. For further
information and reference about Indian education law and policy and the rights
and roles of tribal governments in education, please see the first nine sets of
materials under this project dated October 1993, October 1994, October 1997,
October 1998, October 1999, October 2000, September 2003, November 2003,
and June 2004. None of these materials is intended to be legal advice for any
particular tribe. Tribes should consult their legal counsel for specific advice
about the existence and scope of their sovereign authority in education.

The Native American Rights Fund’s (NARF) Indian Education Legal
Support Project, “Tribalizing Indian Education,” is supported by a grant from
the W.K. Kellogg Foundation. Special thanks for their research assistance on
this publication is extended to the National Indian Law Library and to NARF
Legal Assistant Karen De Herrera.
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EXECUTIVE SUMMARY

The Native American Rights Fund

The Native American Rights Fund (NARF) is the national legal defense fund for American Indian and Alaska
Native tribes. Founded in 1970, NARF concentrates on bringing cases and reforming laws that are of major importance
to a great many Native people. NARF consistently has been at the forefront of issues and developments in Indian law
in areas such as Indian treaty rights to land and water, Native religious freedom rights, and the rights of tribes as
sovereign governments including tribal rights in education.

The NARF Indian Education Legal Support Project - Tribalizing Indian Education

NAREF historically has represented Indian clients on a variety of education issues. Since 1987, NARF has
represented the Rosebud Sioux Tribe of South Dakota in establishing a precedent-setting tribal education code and
implementing that code through a tribal education department. As aresult of its success with the Rosebud Sioux Tribe,
NAREF started a new project that has been funded primarily by the Carnegie Corporation of New York and the W .K.
Kellogg Foundation. The project advances Native American education by emphasizing the legal rights of tribes to
govern the formal education of tribal members in all types of schools — federal, state, and tribal.

NARF seeks to "tribalize" formal education through developing tribal education laws and reforming state and
national Indian education legislation. Tribal education laws are essential to effective tribal governance of education, yet
few tribes have such laws. Tribal laws are essential to defining each tribe's education rights and goals. Tribal laws are
essential to delineating the forum and process for establishing tribal and non-tribal government-to-government
relationships and working agreements on common education issues and goals.

The Need is Evident but Affirmative Steps Must Be Taken

Indian tribes are sovereign governments just as their state and federal counterparts. Many federal reports and
some federal and state laws have focused on Indian education problems. Some reports and laws have pointed out the
need to increase the role of tribal governments to address the problems. But instead of requiring active tribal government
involvement, most federal and state education programs and processes circumvent tribal governments and maintain non-
Indian federal and state governance over the intent, goals, approaches, funding, staffing, and curriculum for Indian
education. And there are no effective programs to establish tribal education codes or operate tribal education

departments.

The three sovereign governments in this country have a major stake in Indian education. Common sense dictates
that tribal governments have the most at stake because it involves their children who are their most precious resource
and their future. Some progress has been made because of Indian education programs, Indian parent committees, Indian
school boards, and tribally-controlled colleges. Some progress has been made through a measured amount of tribal
control and input under laws that include the Indian Education Act of 1988, the Indian Self-Determination and Education
Assistance Act of 1975, the Elementary and Secondary Education Act of 1963, and the Impact Aid Laws of 1950.

Conclusion

More direct tribal governance of Indian education is needed, and more direct governance is the next logical step
for many tribes. Federal reports and recommendations call for partnerships between tribes and state schools, tribal
approval of state education plans, and tribal education codes, plans, and standards. Tribal governance of education is
a fact of life in a small number of tribes and more tribal communities want to assume this role. But tribes have been
denied this opportunity and responsibility and have been left "out of the loop" in terms of decision-making and
accountability. For Indian education to succeed, federal and state governments must allow tribes the opportunity to
regain governance of the education of tribal students, thereby shaping their children's future and their own future as
tribes. NARF intends to ensure that tribes gain the legal governance over education that they deserve as sovereigns and
that they must have for Indian education success.
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GOALS OF THE PROJECT - TRIBALIZING
INDIAN EDUCATION

To promote sovereign tribal rights and responsibilities in education, including the
government-to-government interactions of tribal governments with the federal and

state governments;

To increase the number of tribal governments that assess their education situation,
develop education goals, and exercise sovereign rights through developing and
implementing tribal education laws, tribal education standards, and tribal education

plans;

To increase the number of tribal governments that assume more governance of
education, including governmental responsibility and accountability;

To assist the federal and state governments in increasing their government-to-
government education work with tribal governments and in monitoring that increase
within their federal and state agencies and federal and state funded education

programs; and,

To assist tribes in reforming federal and state Indian education laws and policies and
in passing new laws and adopting new policies which enable tribal governance,
ensure access to resources, and enhance other improvements in Indian education.
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A. What is Tribal Sovereignty?

Federal law generally recognizes that Indian tribes are sovereign nations, separate from the
federal government and from the states. See, e.g., United States v. Lara, 541 U.S. 193, 124
S.Ct. 1628, 1639 (2004). Anglo-American law generally defines “sovereign” as: “An
independent and supreme political body with all the rights and powers necessary to
govern.” See, e.g., Black’s Law Dictionary (8" ed. 2004).

Federal law recognizes that tribal sovereignty is inherent; it is not something that another
government has “given” to tribes. See United States v. Lara, 124 S.Ct. at 1632-1633. And,
federal law recognizes that as sovereigns, tribes generally may govern their members and
their territory. /d. at 1636. But in federal law, tribal sovereignty is not “independent and
supreme.” Tribal sovereignty in federal law may be limited by the United States
Congress, particularly where in Congress’ view it is inconsistent with national or state
interests. Id. at 1635-1636. In short, federal law recognizes tribes as dependent and
limited sovereigns. This status is very unique; there are virtually no comparables.

Modern federal laws recognize many instances of tribal sovereignty over education.
These include tribal administration of federal Indian education programs, Indian school
boards, and tribal contract and grant schools. They include tribes or tribal educational
authorities having status equal to that of local education agencies (also known as public
school districts, which are political entities of their states). Tribal colleges and universities
are an extraordinary example of tribal sovereignty. Tribal Education Departments, an
emerging manifestation of tribal sovereignty, are viewed by Congress as being capable of
exercising broad governance over many aspects of education.

There is reason to commend these laws. On behalf of their students, families, and
communities, tribal leaders and Indian educators consistently and persistently have
demanded tribal sovereignty over education. In some cases, Congress and federal agencies
have responded favorably. The current level of tribal sovereignty over education
recognized by federal law is all the more remarkable considering the extreme degree to
which earlier federal laws and policies destroyed or ignored that sovereignty.
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