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VOIGT , Chief Justice

[11] The appellant was convicted of two counts of felony murder, and two counts of
being an accessory to felony murder, all based upon the physical abuse and death of his
daughter. In this appeal, he questions whether the State of Wyoadngrisdiction to
prosecute him, whether the jury was properly instructed, and whether the prosecutor
committed misconduct during rebaittclosing argument. We affirmbut remand for
amendment of the Judgment and Sentence.

ISSUES

[f2] 1. Did the crimeo ¢ ¢ u indidnweouriiry 6 as that term is de
81151, thereby depriving the State of Wyoming of jurisdiction over the appellant?

2. Did the district court commit reversible error by instructing the jury as to a
parent 6 s dhistonherthdd?pr ot ect

3. Did the prosecutor commit misconduct during rebuttal closing argument by
inserting his own credibility and beliefs, by arguing facts not in evidence, and by
presenting an argument that was not properly a rebuttal argument?

FACTS

[13] When she died on July 2, 2004, MdtatHope Yellowbar was the twentjwo-
monthold daughter of the appellant and Macalia Blackburn. Mirdeed with her
parents and two siblings in Riverton, Wyoming. On the night Miarcdied, the
appellant ¢lephoned the emergency room of Riverton Memorial Hospital and reported
that Blackburn was bringing their daughter, who was not breathing, to the hosatsl.
soon after mother and daughter arrived, hospital staff deterntira@dthe infant was
deceased

[f4] Given the nature and extent of Matleeb s i nj uri es, the hosp
child abuse. An autopsy performed the following day revealed almost innumerable
abrasions, wounds, burns, and broken bones. The cause oflIMarées deat h \
determned tobe i maetitive, abusive, blurfiorce injuries 6The manner of deattvas
determined to be homicide.

ed alternatively as #fM:

'The victimds name is spell
t hat spelling seems to prec

refertohems A Marcell a, 0 as



[15] After a preliminary investigation, including interviews of Blackburn and the
appellant, both were arrested and charged with felony muiez.appellant eventually

was convicted of two counts of felony murder and two counts of accessory before the fact
to felony murder.He was tried on four counts, rather than one, as a result of a series of
defense motions and court rulintgigt will be discusedinfra. The State sought the death
penalty, buthe appellantwas sentenced to life in prison without the possibility of parole.
Blackburn entered into a plea agreement with the State whereby she pled guilty to an
amended count of accessory beforeftu to secondlegree murder in violation of Wyo.

Stat. Ann. 88 €l-201(a) and &-104 (LexisNexis 2007), and whereby she agreed to
testify in the appellantds case.

DISCUSSION

Did t he cr indencoortry wWr aisn tihat term i s
defined in 18 U.S.C8 1151, thereby depriving the State of
Wyoming of jurisdiction over the appellant?

[16] The question of subject matter jurisdiction is a question of law that we reMew
novo. Messer v. Stat@004 WY 98, § 8, 96 P.3d 12, 15 (Wyo. 2004)he specific
guestion of whether the scene of the crime in this case was under the jurisdiction of the
United States or the jurisdiction of the State of Wyoming is also a question of law to be
reviewedde novo State v. MossA71 P.2d 333, 334 (Wyo. 1970).

[17] The Wind River Indian Reservation lies in noiftkentral Wyoming. The
Reservation was established by a treaty between the United States and the Shoshone and
Bannock Tribesconcludedin 1868 and ratified in 1869. 15 Stat. 6RIly 3, 1868.

Today, the Reseation is inhabited by the Eastern Shoshone and Northern Arapaho
Tribes. The appellant and Blackburn are both enrolled members of the Northern Arapaho
Tribe, as was their daughter Mallee

[18] Marcela was killed in Riverton, Wyoming. The City of Riten lies within the

original external boundaries of the Reservation. The question before the Court is whether

the place Mardé a was ki llndiandcountry ma iamsl it her ef ore sul
jurisdiction, or whether the Reservatioa B b eenh s hddmi seatyysoeasto he t
allow the exercise of Wyoming state court jurisdiction. Resolution of that issuéres

a review of the podieaty history of the Reservation, as well as review of the federal
jurisprudence that has developed concernifederal and state jurisdiction in

Adi mi ni s heddeymausve Supeantendem & Washington State Penitentiary

368 U.S. 351, 353, 82 S.Ct. 4246,7 L.Ed.2d 346 (1962).

[19] The question of jurisdiction for the prosecution of criminal odgshon Indian
reservations arose iBx Parte Crow Dog109 U.S. 556, 3 S.Ct. 396, 27 L.Ed. 1030



(1883) overruled in part on other grounds by State v. Hazleét N.D. 426, 113 N.W.

374 (N.D. 1907) The United States Supreme Court held that the fedeuatiscdid not
have jurisdiction to prosecute a murder occurring in Indian couidry109 U.S. at 572,

3 S.Ct. at407. Congress responded by passing the Indian Major Crimes Act, 18 U.S.C.
81151 et seq, granting the United States exclusive jurisdictiorprosecute Indians for
major crimes i n A | caudtiy adee United States v. Kaganel8 U.S. 375, 383,

6 S.Ct. 11091113,30 L.Ed. 228 (1886)Keeble v. United Stated12 U.S. 205, 209, 93
S.Ct. 1993, 1996, 36 L.Ed.2d 844 (1973).

[110] 18 U.S.C. 81152(2000)pr ovi des i n pertinent part
expressly provided by law, the general laws of the United States as to the punishment of
offenses committed in any place within the sole and exclusive jurisdiction of the United

States, esept the District of Columbia, shall extend to thdian country o Il n turn

U.S.C. 81151 (2000)d e f i n e s Ihdrae countegr ma sii i t rel ates
controversy as follows:

(a) all land within the limits of any Indian reservation under
the jurisdiction of the United States Government,
notwithstanding the issuance of any patent, and, including
rightsof-way running through the reservation.

[111] As the people of the United States moved ewvestward across the continent,
increasing numbersf native tribes were displaced from their ancestral grounds in the

early to midni net eent h century and eventually

Population increases and westward movement continued, however, and by the late
nineteenth century, the fe@érgovernment changed its policies toward the tribes and
toward reservations. The General Allotment Act of 1887 permitted the federal
government to allot tracts of reservation land to individual tribal members and, with tribal
consent, to sell the surpliends to norindian settlers.Act of Feb.8, 1887, &. 119, 24

Stat. 388 (1887) This policy refected a broader attitudinal change:

Within a generation or two, it was thought, the tribes would
dissolve, their reservatisrwould disappear, and individu
Indians would be absorbed into the larger ommity of
white settlers. Seeddrings on H.R. 7902 before the House
Committee on Indian Affairs, 73d Cong., 2d Sess., 428
(1934) (statement of D.S. Otis on the history of the allotment

policy).

South Dakat v. Yankton Sioux Tripe522 U.S. 329, 335118 S.Ct. 789, 794, 139
L.Ed.2d 7731998).

t
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[112] Developments on the Wind River Indian Reservation followed the national
patern. Article 11 of the 1868daty had provided as follows:

No treaty for the ceson of any portion of the
reservations herein described which may be held in common
shall be of any force or validity as against the said Indians,
unless executed and signed by at least a majority of all the
adult male Indians occupying or interestedhe same; and
no cession by the tribe shall be understood or construed in
such manner as to deprive without his consent, any individual
member of the tribe of his right to any tract of land selected
by him, as provided in Article 6 of this treaty.

[113] In 1904, James McLaughlin, United States Indian Inspector for the Reservation,
negotiated a new treaty with the Shose and Arapaho Tribes. Thegdty was ratified,

as amendedyy the Surplus Land Act of 1905hc1452,33 Stat. 101§19095. Because it

Is the focus of this controversy, we will set it forth in its entiestyt was ratified

ARTICLE I. The said Indians belonging on the Shoshone or
Wind River Reservation, Wyoming, for the consideration
hereinafter namedjo hereby cede, grant, and relingsh to

the United States, all right, title, and interest which they may
have to all the lands embraced withthe said reservation,
except the lands within and bounded by the following
described lines: Beginning in the midchannel of the Big
Wind River ata point where said stream crosses the western
boundary of the said reservation; thence in a southeasterly
direction following the midchannel of the Big Wind River to
its conjunction with the Little Wind or Big Pop&gie River,

near the northeast corner wiwnship one south, range four
east; thence up the midchannel of the said Big FAape
River in a southwesterly direction to the mouth of the North
Fork of the said Big PopAgie River to its intersection with

the southern boundary of the said reservatioear the
southwest corner of section twerdge, township two south,
range one west; thence due west along the said southern
boundary of the said reservation to the southwest corner of
the same; thence north along the western boundary of said
reservatio to the place of beginning:Provided That any
individual Indian, a member of the Shoshone or Arapahoe
tribes, who has, under existing laws or treaty stipulations,
selected a tract of land within the portion of said reservation
hereby ceded, shall be &l®d to have the same allotted and



confirmed to him or her, and any Indian who has made or
received an allotmendf land within the ceded territory shall
have the right to surrender such allotment and select other
lands withinthe diminished reserven lieu thereof at any
time before the lands hereby ceded shall be opened for entry.

ARTICLE Il. In consideration of the landseded, granted,
relinquished, and conveyebly Article | of this agreement,
the United States stipulates and agrees to dispose sanhe,

as hereinafter provided, under the provisions of the
homestead, towsite, coal and mineral land laws, or by sale
for cash, as hereinafter provided, at the following prices per
acre: All lands entered under the homestead law within two
years aftethe same shall be opened for entry shall be paid for
at the rate of one dollar and fifty cents per acre; after the
expiration of this period, two years, all lands entered under
the homestead law within three years therefrom shall be paid
for at the rate obne dollar and twentfive cents per acre;
that all homestea@ntrymen who shall make entry of the
lands herein ceded within two years after the opening of the
same to entry shall pay one dollar and fifty cents per acre for
the land embraced in their eptiand for all of the said lands
thereafter entered under therhestead law the suwf one
dollar and twentyfive cents per acrshall be paid; payment

in all cases to be made as follows: Fifty cents per acre at the
time of making entry and twenfye cents per acreach year
thereafter until the price per acre hereinbefore provided shall
have been fully paid; that lands entered under the -tten

coal and mineral land laws shall be paid for in an amount and
manner as provided by said laws; and in casg entryman
fails to make the payments herein provided for, or any of
them, within the time stated, all rights of the said entryman to
the lands covered by his or her entry shall at once cease and
any payments therebefore made shall be forfeited and the
entry shall be held for cancellation and canceled, and all
lands, except mineral and coal lands herein ceded, remaining
undisposed of at the expiration of five years from the opening
of said lands to entry shall be sold to the highest bidder for
cash, at nbless than one dollar per acre, under rules and
regulatiors to be prescribed by the Secretary of the Interior;
And provided That nothing herein contained shall impair the
rights under the lease to Asmus Boysen, which has been
approved by the Secretarftbe Interior; but said lessee shall



have for thirty days from thelate of the approval of the
surveys of said land a preferential right to locate, following
the Government surveys, not to exceed six hundred and forty
acres in the form of a square, of mal or coal lands in said
reservation; that said Boysen at the time of entry of such
lands shall pay cash therefore at the rate of ten dollars per
acre and surrender said lease and the same shall be canceled;
Provided furthey That any lands remaining wid eight years

after the said lands shall have been opened to entry may be
sold to the highest bidder for cash without regard to the above
minimum limit of price; that lands disposed of under the
town-site, coal and mineral land laws shall be paid fahat
prices provided for by law, and the United States agtees
pay the said Indians the meeds derived from the sales of
said lands, the amount so realized to be paid to and expended
for said Indians in the manner hereinafter provided.

ARTICLE 1ll. It is further agreed # of the amount to be
derived from the sale of said lands, as stipulated in Article Il
of this agreement, the sum of eigtitye thousand dollars
shall be devoted to making a per capita payment to the said
Indians of fifty dollars edtin cash within sixty days after the
opening of the ceded lands to settlement, or as soon thereafter
as such sum shall be availabknd provided further That

upon the completion of the said fifty dollars per capita
payment any balance remaining in tlagsund of eightyfive
thousand dollars shall at once become available and shall be
devoted to surveying, platting, making of maps, payment of
the fees, and the performance of such acts as are required by
the statutes of the State of Wyoming in securiragew rights

from said State for the irrigation of such lands as shall remain
the property of said Indians, whether located within the
territory intended to be ceded by this agreement or within the
diminished reserve

ARTICLE IV. ltis further agreed thaif the moneys derived
from the sale of said lands the sum of one hundred and fifty
thousand dollars, or so much thereof as may be necessary,
shall be expended under theedition of the Secretary of the
Interior for the construction and extension of amg#tion
system within thaliminished reservatiorfor the irrigation of

the lands of the said Indian€rovided That in the
employment of persons for the construction, enlargement,



repair and management of such irrigation system, members of
the said Shosine and Arapahoe tribes shall be employed
wherever practicable.

ARTICLE V. It is agreed that at least fifty thousand dollars

of the moneys derived from the sale of the ceded lands shall
be expended, under the direction of the Secretary of the
Interior, in the purchase of live stock for issue to said Indians,
to be distributed as equally as possible among the men,
women and children of the Shoshone or Wind River

Reservation.

ARTICLE VI. 1t is further agreed that the sum of fifty
thousand dollars of theaneys derived from the sales of said
ceded lands shall be set aside as a school fund, the principal
and interest on which at four per centum per annum shall be
expended under the direction of the Secretary of the Interior
for the erection of school buildys and maintenance of
schools on theiminished reservationwhich schools shall be
under the supervision and control of the Secretary of the
Interior.

ARTICLE VII. 1t is further agreed that all the moneys
received in payment for the lands hereby cededl a
relinquished, not set aside as required for the various specific
purposes and uses herein provided for, shall constitute a
general welfare and improvement fund, the interest on which
at four per centum per annum shall be annually expended
under the diretion of the Secretary of the Interior for the
benefit of the said Indians; the same to be expended for such
purposes and in the purchase of such articles as the Indians in
council may decide upon and the Secretary of the Interior
approve;Provided, howewe That a reasonable amount of the
principal of said fund may also be expended each year for the
erection, repair and maintenance of bridgegdedon the
reservation, in the subsistence of indigent and infirm persons
belonging on the reservation, or farck other purposes for
the comfort, benefit, improvement, or education of said
Indians as the Indians in council may direct and the Secretary
of the Interior approve. And it is further agreed that an
accounting shall be made to said Indians in the mondly

in each year until the lands are fully paid for, and the funds
hereinbefore referred to shall, for the period of ten years after



the opening of the lands herein ceded to settlement, be used in
the manner and for the purposes herein provided, and the
future disposition of the balanad said funds remaining on
handshall then be the subject of further agreement between
the United States and the said Indians.

ARTICLE VIII. It is further agreed that the proceeds
received from the sales of said lanolsgconformity with the
provisions of this agreement, shall be paid into the Treasury
of the United States and paid to the Indians belonging on the
Shoshone or Wind River Reservation, or expended on their
account only as provided in this agreement.

ARTICLE IX. It is understood that nothing in this agreement
contained shall in any manner bind the United States to
purchase any portion of the lands herein described or to
dispose of said lands except as provided herein, or to
guarantee to find purchasers faid lands or any portion
thereof, it being the understanding that the United States shall
act as trustee for said Indians to dispose of said lands and to
expend for said Indians and pay over to them the proceeds
received from the sale thereof only as reedj as herein
provided.

SEC 2 That the lands ceded to the United States
under the said agreement shall be disposed of under the
provisions of the homestead, towite, coal and mineral land
laws of the United States and shall be opened to settlement
and entry by proclamation of the President of the United
States on June fifteenth, nineteen hundred and six, which
proclamation shall prescribe the manner in which these lands
may be settled upon, occupied, and entered by persons
entitted to make entry thereoand no person shall be
permitted to settle upon, occupy, and enter said lands except
as prescribed in said proclamation until after the expiration of
sixty days from the time when the same are opened to
settlement and entry, and the rights of honoraldgharged
Union soldiers and sailors of the late civil and of the Spanish
wars, as defined and described in sections twemge
hundred and four and twentliree hundred and five of the
Revised Statutes of the United Statesamendedy the Act
of March first, nineteen hundred and one, shall not be
abridged.



All homestead entrymen who shall make entry of the
lands herein ceded within two years after the opening of the
same to entry shall pay one dollar and fifty cents per acre for
the land embraced itheir entry, and for all of the said lands
thereafter entered under the homestead law the sum of one
dollar and twentyfive cents per acre shall be paid, payment in
all cases to be made as follows: Fifty cents per acre at the
time of making entry and twy-five cents per acre each year
thereafter until the pricper acre hereinbefore provided shall
have been fully paid. Upon all entries the usual fees and
commissions shall be paid as provided for in homestead
entries on lands the price of which is or@lar and twenty
five cents per acre. Lands entered under the -giten coal,
and mineral land laws shall be paid for in amount and manner
as provided by said laws. Notice of location of all mineral
entries shall be filed in the local land office of ttstrict in
which the lands covered by the location are situated, and
unless entry and payment shall be made within three years
from the date of location all rights thereunder shall cease; and
in case any entryman fails to make the payments herein
provided for, or any of them, within the time stated, all rights
of the said entryman to the lands covered by his or her entry
shall cease, and any payments therebefore made shall be
forfeited, and the entry shall be held for cancellation and
canceled; that nothg in this Act shall prevent homestead
settlers from commuting their entries under section twenty
three hundred and one of the Revised Statutes of the United
States by paying for the land entered the price fixed herein;
that all lands, except mineral andat lands, herein ceded
remaining undisposed of at the expiration of five years from
the opening of said lands to entry shall be sold to the highest
bidder for cash at not less than one dollar per acre under rules
and regulations to be prescribed by thecr8gry of the
Interior; Provided That any lands remaining unsold eight
years after the said lands shall have been opened to entry may
be sold to the highest bidder for cash without regard to the
above minimum limit of price.

SEC 3. That there is herglappropriated, out of any
money in the Treasury of the United States otherwise
appropriated, the sum of eighiiye thousand dollars to make
the per capita payment provided in article three of the
agreement herein ratified, the same to be reimbursed the
first money received from the sale of the lands herein ceded



and relinquished. And the sum of thiftye thousand
dollars, or so much thereof as may be necessary, is hereby
appropriatd, out of any money in the Treasury of the United
States not thherwise appropriated, the same to be reimbursed
from the proceeds of the sale of said lands, for the survey and
field and office examination of the unsurveyed portion of the
ceded lands, and the survey and marking of the outboundaries
of thediminished reservation where the same is not a natural
water boundary; and the sum of tweffitye thousand dollars

is hereby appropriated out of any money in the Treasury of
the United States not otherwise appropriated, the same to be
reimbursed from the proceeds bktsale of said lands, to be
used in the construction and extension of an irrigation system
on thediminished reseration, as provided in article four of

the agreement.

ARTICLE X. It is further understood that nothing in this
agreement shall be construad deprive the said Indians of
the Shoshone or Wind River Reservation, Wyoming, of any
benefits to which they are entitled under existing treaties or
agreements, not inconsistent with the provisions of this
agreement.

ARTICLE XI. This agreement shall ka effect and be in
force when signed by U.S. Indian Inspector James
McLaughlin and by a majority of the male adult Indians
parties hereto, and when accepted and ratified by the
Congress of the United States.

(Emphasis addeith bold italics) It is uncomested that the City of Riverton lies north of
the Big Wind River ondnd that was ceded in the 1906tA

[114] The pivotal question in cases such as this is whether the federal government or the
state government has jurisdiction to prosecute the crirsiifi@nse. In a long series of
cases, the United States Supreme Court has fashioned a process for determining whether
a surplus land act intended to diminish a reservation or simply intended to allew non
Indians to settle within an established reservatidn the former situation, the state
government gains jurisdiction in the ceded area, while in the latter situation, jurisdiction
remains with the federal government. Our task now @etermine what intent the 1905

Act quoted above had as to the cetletls of the Wind River Indian Reservation. A
review of Supreme Court precedent will place our case in perspective and help answer
that question.
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[115] The Colville Indian Reservation in Washington, created in 1872, was diminished

by an act of Congressa 1892 providing that the northern half of the reservation would

be Avacated and restored to the public do
allotted a parcel of the diminished reservation to each member Qfdlkéle tribe, and

opened the mainder of the diminished reservation for settlement under the homestead
laws. Seymou, 368 U.S. at 3545, 82 S.Ct. a426-27. Years later, dribal member,

Paul Seymoyrwas convicted in state court of an attempted burglary that occurred on
unallottedland in the diminished area of the reservatitoh, 368 U.Sat 352,82 S.Ct. at

425. In federal habeas corpus proceedings, the Supreme Court looked to the definition of
findian country f ound i 151, &nd Hund thatthe 180&tAdid not disolve

the reseration because, unlike the 1892 tAit did not expressly vacate the land and

restore it to the public domain. Rathére Court concluded that thec A Adid no m
than open the way for nandian settlers to own land on the reservatiormaimanner

which the Federal Government, acting as guardian and trustee for the Indians, regarded as
beneficial to the te36&U.Sap366e8ha3.Cta@t27.i t s wards

[116] An 1891 executive order expanded the Hoopa Valley ReservatiGalifornia to

include the previously established Klamath River Reservat\dattz v. Arnett412 U.S.

481, 493, 93 S.Ct. 2245, 22527 L.Ed.2d 941973). A year later, Congress opened the

land that had been the Klamath River Reservation to settlerteend12 U.S.at 49495,

93 S.Ct. at 2253 The Act of 1892 also allowed tribal members to receive individual
allotments of land, and it provided that the federal government would use the land sale
proceeds for the Amai nt elnnmembes. ldafld US dtuc at i
495, 93 S.Ct. at 2253This case arose when Raymond Mattz, a member of the Klamath

tribe, was prosecuted by the State of California for a fishing violation that occurred on
unallotted land in what had been the Klamath RiveseReation. Mattz defended on the
ground t hat Indiah@unmgr ecav ewma swhii ch t he sld,at e ha
412 U.S.at 484 93 S.Ct. at 2248 Relyingonce agai n on Indiare def i
countyd f ound i n 18 U. S Cdurtdefemiredtbalthe 1898 didSu p r e n
not terminate the reservation because it did not do so expressly on its face, and such
intent was not clear from the surrounding circumstances or legislative higtbry412

U.S.at 505 93 S.Ct. at 2258Consequet | vy, t he Indiamdountrednai ned A

[117] Two years afteMattz the Supreme Court examined very different legislative
language irbeCoteau v. District County Courd20 U.S. 425, 95 S.Ct. 1082, 43 L.Ed.2d

300 (1975). The Lake Traverse Indian Reagon was created in presetdy South

Dakota in 1867 by a treaty between the United States and the Si¥¢atmeton tribe.

Id., 420 U.S.at 426 95 S.Ct. at 1084 In 1891, Congress ratified a treaty whereby the
tribe agreed t o afdccendey to the Enitdd Statesall therugalioitesl h

| and within the reservation remaining aft:
acre cededld., 420 U.Sat 43637, 95 S.Ct. at 10889. When state authorities removed
Cheryl D e C o n feoan thér $iome fori alleded @eglect, the subsequent habeas
corpus proceedings once again raised the jurisdictional i$eu@eCoteau the Supreme

11



Court distinguishedeymourand Mattz, found that the treaty at issue was a negotiated

agreement providingaum certain payment, and found t
suitedo to dlds42GU.Saab44¥48 Bt tat. 10995, In reaching
t hat conclusi on, the Supreme Court found

following language fom other agreements:

Acede, relinquish, and forever and a
United States all their claim, title and interest of every kind

and character . : . 0

Afcede, relinquish and surrender, for
United States, altheir claim, title and interest of every kind

and character . : . O

Acede, convey, transfer, relinqui sh,

absolutely, without any reservation whatever, express or
implied, all their claim, title, and interest of every kind and

character. . . . 0

ncede, grant , relinquish, and qgui t
Statesall right, title, and claim which they now haver ever

had... 0

Acede, sel |, and relinquish to the U
title, and interest . ) . 0

fiagree to dispose of and sell to the Government of the United
States, for certain considerations hereinafter mentioned . 0

Id., 420 U.Sat 439n.22, 95 S.Ct. at 1090 n.22

[118 The Rosebud Reservation was created in South Dakota in 18&8bud iBux

Tribe v. Kneip 430 U.S. 584, 589, 97 S.Ct. 138B64,51 L.Ed.2d 660 (1977). In 1904,
Congress ratified a treaty wunder which t
convey to the United States all their claim, right, title, and interestinamd a speci f
portion of the reservationld., 430 U.S.at 597 97 S.Ct. at 1368 The United States

opened the ceded lands to settlement, and acted as trustee for the tribe in selling those
lands, but did not guarantee that it would find buyers, ompe that the tribe would

receive a specific amount of compensation in retudh, 430 U.S.at 596 97 S.Ct. at

1368 In 1972, the Rosebud Sioux tribe brought a federal action seekingasatiac

judgment that the 1904 cA had not diminished the resation. The Supreme Court,

12



however, found the &t 6 s | anguabDeCoteal i k e rbehcaifis eilny s ui t
disestablishmemiand concl uded t hat Indidmeountrna @.d430vas nc
U.S. at 597 97 S.Ct. at 1368 In addition, the Cou t noted that t he |
c e r tpaymend was just one of multiple factors to be considered in determining
theintentof the Ac t with another of those factors
of jurisdiction bythe State over an area that is 098% nonindian both in population

and in land use. . 0 1d., 430 U.S. ab98 n.20, 60305, 97 S.Ct. at 1369 20, 137172.

[119 Finally, in Solem vBartlett, 465 U.S. 463, 104 S.Ct. 1161, 79 L.Ed.2d 443 (1984),

the Supreme Court explained in dethie appropriate method for determining whether
ceded reservati omndiah @oundry @ e asTehe tChepenmnme R
Reservation was created in 1889. In 1908, Congress opened part of the reservation to
settlement, withthe operative languagef ¢the Act authorizing the Secretary of the

l nterior to Asell and dispose ofo0 certain
sales would be deposited in the United States Treasury to the credit of thddr,l5

U.S. at472-73, 104 S.Ct. atLl167. Later, John Bartlett was convicted in state court of
attempted rape and he challenged state jurisdiction in a federal habeas corpus petition,
all eging that t Imdian countryndd., 46% d.S.at 468 104 $.0t. afi

1163 T h es reCitatiorr of e proper analysis of the jurisdictional issue was as
follows:

Our precedents in the area have established a fairly
clean analytical structure for distinguishitigpsesurplus land
Acts that dimmished reservations from thoseta that snply
offered norIndians the opportunity to purchase land within
established reservation boundaries. The first and governing
principle is that only Congress can divest a reservation of its
land and diminish its boundaries. Once a block of land is set
adde for an Indian Reservation and no matter what happens
to the title of individual plots within the area, the entire block
retains its reservation status until Congress explicitly
indicates otherwise.

Diminishment, moreover, will not be lightly inferred
Our analysis of surplusand Acts requires that Congress
clearl y evi.ntocangen.biumtdeanti eso bef or e
diminishment will be found. The most probative evidence of
congressional intent is the statutory language used to open the
Indian lands. Explicit reference to cession or other language
evidencing the present and total surrender of all tribal
interests strongly suggests that Congress meant to divest from
the reservation all unalloted opened lands. When such
language of cession iduttressed by an unconditional
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commtment from Congress to compensate the Indian tribe

for its opened land, there is an almost insurmountable
presumption that Congress meant for
be diminished.

As our opinion inRosebud Sioux Tre demonstrates,
however, explicit language of cession and unconditional
compensation are not prerequisites for a finding of
diminishment. When events surrounditige passage of a
surplus land Atd particularly the manner in which the
transaction was negiated with the tribesnvolved and the
tenor of Legislative Bports presented to Congsés
unequivocally reveal a widelyheld, contemporaneous
understanding that the affected reservation would shrink as a
result of the proposed legislation, we have beéelfingito
infer that Congress shared the understanding that its action
would diminish the reservation, notwithstanding the presence
of statutory language that would otherwise suggest
reservation boundaries remained unchanged. To a lesser
extent, we have ab looked to events that occurred attes
passage of a surpl us | and Act t o
I nt ent i on sawn tredheent @fr tlkesalfeGted areas,
particularly in the years immediately following the opening,
has some evidentiary value, as doesmtfamner in which the
Bureau of Indian Affairs and local judicial authorities dealt
with unalloted open lands.

On a more pragmatic level, we have recognized that
who actually moved onto opened reservation lands is also
relevant to dciding whether a sunps land At diminished a
reservation. Where nendian settlers flooded into the
opened portion of a reservation and the area has long since
lost its Indian character, we have acknowledgeddkdacto
if not de jure diminishment may have occurred. dddition
to the obvious practical advantages of acquiescirtgttacto
diminishment, we look to the subsequent demographic history
of opened lands as one additional clue as to what Congress
expected would happen once land on a particular reservation
wasopened to noitindian settlers.

There are, of course, limits to how faewill go to

decipher Congreséantention in any particularusplus land
Act. When both an ét and its legislative history fail to
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provide substantial and compelling evidence of a
congressional intention to diminish Indian lands, we are
bound by our traditional solicitude for the Indian tribes to rule
that diminishment did not take place and that the old
reservation boundaries survived the opening.

Id., 465 U.Sat 47072, 104 S.Ctat 116667 (internal citationgnd footnote®mitted.

[120] In applying this standard to the factsSolem the Supreme Court first found that

t he nAdelslpoasred | an g ctaatprg withrthe sirhpée pravisiOndthatisale
proceeds be depdsd in the federal treasury, did not show congressional intent to
disestablish the reservation, but showed only that Congress was allowirgdram
settlers to own land on the reservatidd., 465 U.Sat 473 104 S.Ct. at 1167 Further,

the Court naed that theAct made no specific reference to cession of the land or any
change i1 n the r1esldr46mU.S.a 47§ 404 B.Ctuat @188 1m e s .
looking at the events surrounding passage oathethe Court noted that thectAdid not

begin with an agreement between the United States and the tribes, artethabes
clearly opposed the@. Id., 465 U.Sat 47677, 104 S.Ct. at 11690. Significantly, in
comparison to the situation on the Wind River Indian Reservation, most of the tribe
obtained allotments and twhirds of the tribe lived on the opened lands, strong tribal
presence (including the seat of government) remained in the opened lands, and white
settlement had failedld., 465 U.S. at 480, 104 S.Ct. at 117&inally, the Cour found

the history of eventeccurring after passage of thetAso contradictory as to be of little
evidentiary value.ld., 465 U.Sat 47879, 104 S.Ct. at 1170In the end, the Court found

Ait i s I mpossible to say tRiwartSioux Reservatpre ne d
have lost their Indian charactefd., 465 U.S. at 480, 104 S.Ct. at 1171.

[121] Ten years afte6Golem the Supreme Court again used its analytical approach in
Hagen v. Utah510 U.S. 399, 114 S.Ct. 958, 127 L.Ed.2d 252 (1994 Uintah Valley
Reservation in Utah was established by Congress in 11864510 U.Sat 402 114 S.Ct.

at 961 A congressional act of 1902 provided that if a majority of adult male tribal
members agreed, lands within the reservation would be allmtethal members, with

the remaining lands to be restored to the public domain and opened for settlement.
Proceeds from the land sales were to be used for the benefit of the tribes, and about
$70,000 was appropriated for direct payment to the tribe @feapproval of the
agreement.ld., 510 U.Sat 403n.1, 114 S.Ct. 961 n.1Subsequently, Congress set aside
sufficient land for the grazing needs of tribal members remaining on the reservation, and
clarified that the $70,000 appropriation was to bid pathout waiting for tribal approval

of the allotment and cession procedd., 510 U.S.at 404 114 S.Ct. at 962 Later still,
Congress directed the Secretary of the Interior to allot the reservation with or without
tribal consent, and in 1905 a pmsntial proclamation opened unallotted lands and
restored them to the public domailal., 510 U.Sat 407 114 S.Ct. at 963
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[122] Robert Hagen, a member of the Uintah tribe, pled guilty in state court to a
controlled substance violation that occurredvgiton, Utah, which lies within the area

opened for settlement by the presidential proclamation. Hagen later sought to withdraw
his plea on the ground t hatIndialmemuntsytorlt e cou
510 U.S.at 408 114 S.Ct. at 964 The case eventually reached the United States
Supreme Court . I n deter mi ni mdaneohntry v etr h ¢ h e
Court looked fist to the language of the 1902A and hel d t hat #Arest
reservationlands to the pubdi domain evidences a congressional intent with respect to
those | ands inconsistent wi idh5le0.8dt#lduat i ol
114 S.Ct. at 967 The Court also concluded that contemporary evidence, including the
language of the presdtial proclamation, demonstrated an understanding that the
reservation would be di mi ni shle5d0WSat4he or wi
20, 114 S.Ct. at 9680. Al t hough the Court did note t
i | 1 umi ni@ cangregsionakirgent, it did note the following factors that suggested
the reservation had been diminishtmdianand t
countryo : (1) t he cfuhe opemet landsowas dbaut 8%karFindian;

(2) the popudhtion of the largdscity in the area was about 93%n-Indian; (3) the seat

of tribal government was not in the opened lands; and (4) the State of Utah had exercised
jurisdiction over the area in question since the lands were opédecd10 U.S.at 42-

21,114 S.Ct. at 970

[123] The Solemfactors again were applied to resolve a similar issigouth Dakota v.

Yankton Sioux Trihe522 U.S.329, 118 S.Ct. 789, 139 L.Ed.2d 77B998). The

Yankton Sioux Reservation was established by treaty in 1858522 U.S.at 333 118

S.Ct. at 793 I n an 1892 treaty, the tribe agrece
the United Stateso all o fid., 522 ¥.S.an 38638, 1118t t e d
S.Ct. at 795 The treaty was ratified by Coregs in 1894 and nemdian settlers soon

acquired the ceded land4d., 522 U.S.at 339 118 S.Ct. at 796 The 1998 case began

when state authorities attempted to apply state environmental regulations to a solid waste
disposal facility on the ceded lands'he tribe sought a declaratory judgment that the
facility was | oc atleddn countryldd., b22 UtShts84041y1é8ma i n e d
S.Ct. at 796 The United States Supreme Court disagreed with the tribe, holdintdpehat

plain language of the8D4 Act clearly demonstrated congressional intent to diminish the
reservation. CitindbeCoteay t he Cour t held that the phr
convey, 0 al o rcgrtaiwpayment of $600,00uars A pr eci sel y s
diminishing thereservation. Id., 522 U.S.at 344 118 S.Ct. at 798 Further, the Court

found nothing in the evds surrounding passage of thetAhat could overcome the

strong presumption of diminishment arisifigm the plain language of thecA Id., 522

U.S.at 351-54, 118 S.Ct. at 80B3. The Court concluded by noting that, while current

status of ceded lands is the least compelling factor in determining congressional intent,
the population of the ceded area was overtiwmals nonindian, and municipalities had

been incorporated under state law within the ceded lands, both of which factors signified

a diminished reservatiorid., 522 U.Sat 35657, 118 S.Ct. at 804
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[124d When we apply the Uni talytical Sonstructedcsthe3a0p r e me
Act thatratified the 1904 Wind River Indian Reservation Agreement, we cannot help but
conclude that Congress intended a diminished reservation, with the ceded lands losing

t hei r dndiantcoustry & s fNe Ibokingiamthe tagguage of thecAitself.
Clearly, the words fAido hereby cede, grant
titl e, and i nt er e sate indistingushabla flom {the laragyage lola v e 0
DeCoteay 420 U.S. at 44595 S.Ct. atl093 Beyond that, dhe ph
reserveodo or fAadtiino ma sappde ares strand $3500kis i n
appropriated to survey the Aoutboundaries
would not seem necessary absent diminishment.

[f25] The gover nment 6as underythekcn althoogh pearhgps that so
clearly as the language mentioned above, also point toward the intention of a diminished

reservation. Whil e some of the payment s,
Awel fare and | mpeanoadeconi®frsales proceeds:, indicdtimy that they
were notneessarily a A <tuamo apmapriaed specific amduets fak

certain payments, including $85,000 for per capita payments, $35,000 for surveying, and
$25,000 for an irrigationsyste ion t he di mini shed reservat.

[126] The next inquiry in theSolemanalysis is the question of whether events and
circumstages surrounding passage of thetAeflect one wayor the other upon
congressional intemegarding diminishment. Those eveatsl circumstances pertaigin

to the 1905 At were set forth and examined in great detalhire General Adjudication

of All Rights to Use Water in the Big Horn River Systerd3 P.2d 76, 1195 (Wyo.
1988) (Thomas, J., dissenting),u d g me nt m.fWydming & Urbted istate492
U.S. 406, 109 S.Ct. 2994, 106 L.Ed.2d 342 (19&%rruled on other grounds by
Vaughn v. State962 P.2d 149 (Wyo. 1998and we will not attempt here to recreate
thatexhaustive tratment. Suffice it to say that, whiléety disagreed over whether
reserved water rights continued to exist in the ceded lands, the majority and dissent
in Big Horn Riveragreed that the reservation had been diminishdd.753 P.2dat 84,
112, 114, 1185.

[127] In 1960, Chief Justice Blumeyriting for a unanimous court iBlackburn v. State

357 P.2d 174, 1788 (Wyo. 1960), concluded that certain lands located within the
Riverton Reclamation Project a few miles north of Riverton in the ceded area, were no

| o n grdian céuntrp u nde.B5.C. 8&151) The fact that the crime scene in
Blackburnwas not located within the City of Riverton, and the fact that subsequent acts

of Congress were considered by the Court in determining congressional intent, prevent it
from compelling a particularesult in the instant case. Nevertheless, Chief Justice

Bl umebs anal ysi s sugge s énshe same, thad pritlyghe 1985 u | t
Act been consideredBlackburn 357 P.2dat 179;Big Horn River 753 P.2d at 121
(Thomas, J., dissenting).
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[f28] The i ssue of state court vemdiamsountreg der al
arosedirectly in State v. Moss471 P.2d 333 (Wyo. 1970). Moss, a Northern Arapaho,
killed a woman within the City of Riverton on land that once had been part of an
allotment held by an Indian. At the time of the murder, however, the land was owned by

a nonindian and had been annexed into the City of Riveridn.at 334. The state trial

court had held that it lacked jurisdiction to hear the murder case becausedheas

filndian country 0 Af t er r e i, s@mdr actp, andipertindntOUdited Shates
Supreme Court precedent, we concluded that Congress had placed the ceded land outside
the reservati on Indianccountry ddvat 839.nTe fattoinMgssare i
nearly identical to those in the instant case, and we would bephesded to reach a
different conclusion

[129] Finally, Solemdirects us to examine evaendubsequent to passage of thet #hat

may shed light upon its intent. Ihat regard, the record evidence in the instant case is
notably similar to the evidence Mankton Sioux522 U.S. at 3567, 118 S.Ct. at 804
and inHagen 510 U.S. at 4221, 114 S.Ct. at 970where the Supreme Court found
intent to diminish the reservah: (1) the seat of tribal government on the Wind River
Indian Reservation is not within tleeded lands; (2) about 9266 the population of the
City of Riverton is norindian; and (3) the City of Riverton and State of Wyoming
provide sanitation, streetaintenance, water and sewer service, planmidgzaning, and

law enforcement.

[130] In addition to these demographic factors, ceramnts subsequent to the 1905
Act also indicate that the reservation was diminished. In 1907, for instance, Congress

passed an act i n which it referred to t he
formerly embraced in the W nd ARiotJanml7,or S h ¢
1907, &. 151, 34 Stat. 8401907) I n the 1930606s, t he Shosh

States for placing the Northern Arapaho 1t
permission. Shoshone Tribe of Indians of Wind River Reservation in Wyoming v. United
States 82 Ct.Cl 23 (1933, remanded on other ground®99 U.S.476, 57 S.Ct. 24, 81

L.Ed. 360(1937). In its decision in that cagke Court of Claims referred to the portion

of the reservation that had not Ildbat@&h cede
Included with the decision was a map that identified the area obtile Big Wind River

as Nceded by agreement of April 21, 1904, ¢
Ri ver as the dpresent Wi nd Ri Wdeat3001dn Shos
deciding crosgpetitions forcertiorari, the United States Sugme Court used the term

Adi mi ni shed ShoshorerTrbe tofi Indians cf Wind River Reservation in
Wyoming v. United State299 U.S. 476, 489, 57 S.Ct. 244, 288, L.Ed. 360(1937),

af f3®4dU.S. 111, 58 S.Ct. 7982 L.Ed. 1213 (1938). As perhas a more direct

example of congressional intent that the reservation had been diminished, the restoration

of certain lands to the reservation was noted klied. Reg97469754(August 10, 1944)

by stating that the | annmkshipifotheeusehardrbenbfiyof r e s t
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the Shoshonérapahoe Tribes of Indians of the Wind River Reservation, Wyoming, and
are added to and made a part of the existing Wind River Reservation, subject to any valid
existing rights. o faft & a mederyation wauld dos have lioabée

added to it.

[131] We conclude from all these factors that it was the inte@omgress in passing the

1905 Act to diminish the Wind River Indian Reservation and to remove from it the lands
describped a$ic e e da,nt e d, and r el Whilg thé Gitih & Riverton h er e u
may be located on lands that at one time were within the external boundaries of the

reservéion, those lands are no longer part of the reservatom are n o tindiaf

country 0 T hteerSeate of Wgoming has jurisdiction in this criminal case.

Did the district court commit reversible error by instructing
the jury as to a parentaos

[132] We recently reiterated our standard for the review of juryuocsbns inSeymore

v. State 2007 WY 32, 8B, 152 P.3d 401, 404 (Wyo. 2007):

Jury instructions should inform the jurors concerning
the applicable law so that they can apply that law to
their findings with respect to the material facts,
instructions showd be written with the particular facts

duty

and legal theories of each case in mind and often differ
from case to case since any one of several instructional

options may be legally correct, a failure to give an
instruction on an essential element of a criminal

offense is fundamental error, as is a confusing or

misleading instruction, and the test of whether a jury

has been properly instructed on the necessary elements
of a crime is whether the instructions leave no doubt as

to the circumstances under which them® can be

found to have been committed.

Mueller v. State 2001 WY 134, 7 9, 36 P.3d 1151, 1155
(Wyo. 2001) (citingSchmidt v. Staje2001 WY 73, | 23, 29
P.3d 76, 83 (Wyo. 2001) andetzger v. State4 P.3d 901,
908 (Wyo. 2000). We analyze jury insttionis as a whole

and do not single out individual instructions or parts thereof.

Ogden v. State2001 WY 109, | 8, 34 P.3d 271, 274 (Wyo.
2001). We give trial courts great latitude in instructing juries
a n dwillinot find reversible error in the jury structions as

long as the instructions correctly state the law and the entire
set of instructions sufficiently covers the issues which were
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present ed Ild {quoting Harris v. Statd933d @d
1114, 1126 (Wyo. 1997))Brown v. State2002 WY 4, 1 9,
44 P.3d 97, 1 9 (Wyo. 2002).

[133] This analysis will be convoluted because of the tortuous path this case took from a
onecount charging document to a fecwunt conviction. Before we even begin to
discuss the challenged instruction, it will Ibecessary to read that path, with
excursions into applicable law. The major complication is that the challenged instruction
defines a duty that is not relevant to the single crime originally chargddss that
crime, as alleged, is read broadly eglouo encompass two allegations as a principal and
two allegations as an accessory before the fact

[134] At the outset of this case, Blackburn and the appellant were jointly charged under
a Felony Information that alleged in pertinent part as follows:

1. On or about July 2, 2004,

2. in Fremont County, Wyoming,

3. MACALIA MARCINE BLACKBURN, (D.O.B.
12/20/1981) and
ANDREW JOHN YELLOWBEAR, JR. (D.O.B.
09/05/1974),

4. while perpetrating the crime of abuse of a child under the
age of sixteen (16),

5. killed Marcella Hope Yellowbear, D.O.B. 08/15/2002,

such facts constituting a violation of W.S. 2401(a) & (b)
(1977) as amendedi ]

A preliminary hearing was held on February 14, 2065%he Circuit Court of Fremont
County, and the appellant was bound oweistrict court for trial on this single oot of
felony murder.

[135] As a necessary aside, we will point out that the requirement of a preliminary
hearing is welestablished in Wyoming law. Wyo. Stat. Ann. 8-105 (LexisNexis

2007) provides thafi [ i ] n al | cases triable in distri
defendant is entitled to a preli-&i3nd(@ry he

ZWyo. Stat. Ann. § ®-101(a) (LexisNexis 2007) reads as follows:

Whoever purposely and with premeditated malice, or in the
perpetration of, or attempt to perpetrate, any sexual assault, sexual abuse
of a minor, arson, robbery, burglary, escape, resisting arrest, kidnapping
or abuse of a child under the age of sixteen (16) years, kills any human
being is guilty of murder in the first degree.
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(Lexi sNexis 2007) provides that

felony sta | | be conducted by the ci
mandates are carried out primarily in W.R.Cr. P. 5 and 8/R.Cr.P. 5(c) delineates the

procedures that are to be fol
when he is charged with an offense that is triable in district court:

Al p]lrel i mi
court

rcui

owed

(c) Offenses charged by information or citation and
required to be tried in district court If the charge against
the defendant is required to be tried in district court, the
defendnt shall not be called upon to plead until arraignment
in district court.

At the initial appearance, the defendant shall be given
a copy of the information or citation and any supporting
affidavits. The judicial officer shall read the information or
citation to the defendant or state to the defendant the
substance of t he charge, and
right to retain counsel or to request the assignment of counsel
if the defendant is unable to obtain counsel, and of the general
circumstance under which the defendant may secure pretrial
release. The judicial officer shall inform the defendant that
the defendant is not required to make a statement and that any
statement made by the defendant may be used against the
defendant. The judicial dficer shall also inform the
defendant of the right to a preliminary examination.The
judicial officer shall allow the defendant reasonable time and
opportunity to consult counsel and shall detain or
conditionally release the defendast authorized by atute or
these rules.

A defendant is entitled to a preliminary examination,
unless waived, when charged by information or citation with
any offense required to be tried in the district courtf the
defendantwaives preliminary examination, the casellsha
transferred to the district court. If the defendant does not
waive the preliminary examination, the judicial officer shall
schedule a preliminary examination..

(Emphasis added.)

[136] W.R.Cr.P. 5.1 details the purposes and procedures of¢hmmary hearing:
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(@) Right 7 In all cases required to be tried in the
district court, except upon indictment, the defendant shall be
entitled to a preliminary examination in the circuit court. The
defendant may waive preliminary examination but tlaéver
must be written or on the record. If the preliminary
examination is waived, the case shall be transferred to district
court for further proceedings.

(b) Probable cause finding If from the evidence it
appears that there is probable cause to \melithat the
charged offense or lesser included offenseas been
committed and that the defendant committed it, the judicial
officer shall enter an order so finding and the case shall be
transferred to the district court for further proceedings. . . .

(c) Discharge of defendant If from the evidence it
appears that there is no probable cause to belieteatha
offense has been committed or that the defendant committed
it, the judicial officer shall dismiss the information and
discharge the defendant. Thischarge of the defendant shall
not preclude the state from instituting a subsequent
prosecution for the same offense.

(Emphasis added.)

[137] The purpose of a preliminary hearing is to have a neutraffifatdr determine
whether there is pbmable cause to believe that a crime was committed and that the
defendant committed that crimeviadrid v. State 910 P.2d 1340, 1343 (Wyo. 1996).
The circuit court is without authority to transfer to the district court charges other than
those containednithe charging document, or lessecluded offenses, and the district
court lacks jurisdiction to consider uncharged offenses that are bound Jaekson v.
State 891 P.2d 70, 734 (Wyo. 1995).

[138] Next, we must consider the rules that govern theeralment of a criminal
information because that process played an equivalent role in creating théanaitd

issue now facing the Court. The information, which is the document that provides notice
to the defendant of the crime or crimes with which be been chargednust meet the
requirements of W.R.Cr.P. 3(b)(2):

(2) Information.7 The information shall be a plain,
concise and definite written statement of the essential facts
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constituting the offense chargedt shall be signed by the
attorney for the state. It need not contain a formal
commencement, a formal conclusion or any other matter not
necessary to such statement. Allegations made in one count
may be incorporated by referenceamother count. It may be
alleged in a single count that thmeans by which the
defendant committed the offense are unknown or that the
defendant committed it by one or more specified means. The
information shall state:

(A) The name of the court where it was filed;

(B) The names of the state and the defendattiaf
defendant is known, and, if not, then any names or
description by which the defendant can be identified
with reasonable certainty; and

(C) For each count the official or customary
citation of the statute, rule, regulation or other
provision of law whch the defendant is alleged
therein to have violated.

(Emphasis added.)
[139] W.R.Cr.P.3(e) governs the amendment of informations:

(e) Amendment of information or citatioh.Without
leave of the court, the attorney for the state may amend an
informaion or citation until five days before a preliminary
examination in a case required to be tried in disteirt or
until five days befordrial for a case not required to be tried in
district court. The court may permit an information or
citation to beamended:

@ With the defendantds consent
sentencing.

: a
(2) Whether or not the defendant consents:

(A) At any time before trial if substantial rights
of the defendant are not prejudiced.
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(B) At any time before verdict or finding no
additional or different offense is charged and if
substantial rights of the defendant are not
prejudiced.

(Emphasis added.)

[140] We will now consider how these rules of law apply to the particular facts of this
case. As stated above, the original Rgldnformation charged the appellant with one

count of felony murder for killing

a child

two counts of the Amended Felony Information read in pertinent part as follows:

N =

=

hi s

under t he ad¢See sopfat %34.0n Marah 24 2085)
the State filed an Amended FeipInformation, with the first count being similar to, but
worded differently from the original charge, and with an additional second count. The

COUNT 171 FIRST DEGREE MURDER

On or about July 2, 2004,

in Fremont County, Wyoming,

ANDREW JOHN YELLOWBEARJR. (D.O.B.

09/05/1974)

while perpetrating or attempting to perpetrate the abuse of
Marcella Hope Yellowbear, D.O.B. 08/15/2002, a child
under the age of sixteen (lygars,

killed Marcella HopeYellowbear, a human being.

COUNT 2717 ACCESSORY BEFORE THE FACT
TO FIRST DEGREE MURDER

On or between May 15, 2004 and July 2, 2004,

in Fremont County, Wyoming,

ANDREW JOHN YELLOWBEAR JR., (D.O.B.
09/051974)

knowingly aided or abetted another person, Macalia
Marcine Blackburn, in the commission of a felony,
specifically the perpetration or attempt to perpetrate the
abuse of Marcellddope Yellowbear, D.O.B. 08/15/2002,
a child under the age of sixte€l6) years and said abuse
resulted in the death of Marcelldope Yellowbear, a
human being.
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such facts constituting a violation of W.S. 81&01, (1977)
as amended].]

[141] Almost immediately, the appellant filed a motion to strike the amended
information, alleging: (1) the State did not have leave of court to file the amended

i nformati on; (2) the appell ant had not co
rights were prejudiced by the amendment; (4) the first count in the new information
allegad new elements; and (5) the second count alleged a new charge for which there had
been no preliminary hearingAt the arraignment held soon thereafter, the district court

noted these difficulties with the amended information and chose to arraign thiamtppel

on the single original chargeThe State responded by filing a motion to strike its own
amended information.In what can only be described as a strange turn of events, the
appell ant then contested the St dgateméns mot i
during the arraignment, the district court had, in effect, remanded the entire matter to the
circuit court for another preliminary hearin@ he cour t granted the
the case continued under thagmal singlecount information.

[142] On May 20, 2005, the appellant filed another motion to dismiss the information.
The contentions of that motion may be summarized as follows: (1) the information is
notexplicit as to the manner in which the appellant is alleged to have violated th
child abuse statute, which statute is complex and can be violated in a number of ways;
and (2) Blackburn and the appellant are charged in the conjunctive, with no indication of
what acts either allegedly committed. Fundamentally, the appellant allegieshé
information is so inadequate as to violate his constitutional due process right to notice of
the charges being made against hi®n the same date, the appellant filed a motion for
bill of particulars statingssentially the same grievances.

[143] The motion for bill of particulars was heard on June 16, 200% appellant set

forth in detail the arguments contained in his motions, and the State responded with the
contention that the appellant, rather than seeking clarification of the chargseekasg

nevi dence, fact s, fTHe alistnict cewt,resotveddhe disputealtye gi e
ordering the State to provide a bill of particulars specifying which subsection of the child
abuse statute, Wyo. Stat. Ann. 82603 (LexisNexis 2007), was ¢hbasis for the
underlying felony.

plied with t heserdencebiliafct cc
aring that At he State ass
(¢ iChncudrently, the State filed a response to the

[f44 The State o]
particul ars d ec
W.S. § 62-503(a) or W.S. §€-5 0

m
I

3

¥ Wyo. Stat. Ann. § ®-503 (LexisNexis 2007) reads as follew

(a) Except under circumstances constituting a violation of W.S.
62502, a person who is not responsible for
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appell antdéds earlier motion to dismiss the

the time the motion for bill of particulars was heardhe appellant replied almost
immediately with another motio to dismiss the information. In addition to the
contentions raised in his earlier motion, the appellant added the following:

3. It is improper for child abuse to serve as the
predicate for felony murder. This underlying charge could
not have involved @nduct with a felonious purpose other
than that the alleged conduct purportedly killed the victim.

4. To permit such a felonynurder charge of this
nature would eliminate the need for the State to prove an
intentional or knowing killingn most murder cas.

5. It would be improper to find anyone similarly
charged to be a first degree murderer when the predicate
felony was inherent in the killing and when the State fails or
cannot prove another form of first degree murder to the jury.

[145 The appellanfleshed out these arguments in a memorandum of law outlining the
perceived difficulty that results from basing a fidggree murder charge upon an
underlying assaultivéype crime: the distinctions among homicides would be rendered
meaningless becaus# seconddegree murders and manslaughters would become first
degree felony murders.The State countered these arguments by repeating its earlier
response to the motion for a bill of particuarthat the notice provided by the
information was sufficierd@ by pointing out that the language of Wyo. Stat. An6-%&

101(a) clearly includes child abuse as a predicate felony for felony murder, and by citing

by W.S. 143-202(a)(i), is guilty of child abuse, a felony punishable by
imprisonment for not more than five (5ars, if:
() The actor is an adult or is at least six (6) years older
than the victim; and
(i) The actor intentionally or recklessly inflicts upon a
child under the age of sixteen (16) years:
(A) Physical injury as defined in W.S. -B4
202(a)(ii)(B); or
(B) Mental injury as defined in W.S. 13
202(a)(ii)(A).
(b) Except under circumstances constituting a violation of W.S.
6-2-502, a person is guilty of child abuse, a felony punishable by
imprisonment for not more than five (5) years, if a person resgerfsib

a childdés wel f ar e -3-202()(iy) enteritiomahd or i n W. S. 14

recklessly inflicts upon a child under the age of eighteen (18) years:
() Physical injury as defined in W.S. -B4202(a)(ii)(B),
excluding reasonable corporal punishment; or
(i) Mental injury as defined in W.S. 13202(a)(ii)(A).
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Johnson v. Staj003 WY 9, § 34, 61 P.3d 1234, 1248 (Wyo. 2003), for the proposition
that the statute ges fair notice that if a child dies as the result of child abuse, then the
potential penalties include executionlife in prison.

[146) The appellantds first motion to dismiss
2005. Primarily, the appellant argl¢hat he was unable to prepare a defense to the

crime as charged, even as clarified by the bill of particulars, because the child abuse
statute can be violated in so many separate wahe State argued that the information

was sufficient because it ajjed all the necessary elements of the crime of felony murder,

and that the bill of particulars was sufficient because it apprised the appellant of the fact

that the State intended to allege in the alternative in regard to the child abuse’ statute.
The didrict court took the issue under advisement for issuance of a written decision.

[147] All that we have written so fasn this issuénas been prologue to what happened

next. On August 25, 2005, the district court authored a decision letter siding laitely

the appellant. Although the court denied the motion to dismiss, it did agree with the
appellant that the existing felony information was insufficient to provide notice to him as

to what crime was char gEdnerp aohbl kemidgacamei t  wo
time to instruct the jury. To remedy the situation, the district court ordered as follows:

The Motion to Dismiss is denied; however, the State is
to file an Amended Informatiogspecifying in detaithe exact
nature of the charges againse tbefendant. The Amended
Information must include the specific portions of the child
abuse statute upon which the State relies. Nothing in this
letter precludes the State from pleading in the alternative;
however, if the State is choosing to do so, istraet out the
alternative theories in the Informatiorurthermore, the State
must draft a proposed verdict form and proper elements
instruction(s). The proposed verdict form and elements
instruction(s) are to be consistent with the Amended
Information and should be drafted under the guidance
provided in thelannerline of cases. . ..

[148] Even before the order implementing the decision letter was filed, the State had
filed a single document entitled AAmended

* The State indicated that it needed to allege in the alternative both Wyo. Stat. A@5@E) and

Wyo. Stat. Ann. 8 €-503(b) because Tribal Social Services had legal custody of Marcella ahéhshe

died, leaving open the question of whether Bl ackhb
wel fareo under the statute.

® In Tanner v. State2002 WY 170, 1184, 57 P.3d 12486 (Wyo. 2002), we held that, in cases where

the State cirges alternative theories of guilt, the information, the instructions, and the verdict form must

be constructed to leave no doubt, if guilt is found, as to jury unanimity upon a particular alternative.

27



and Proposed Jlisthis instriamient that thanged she oourse of these
proceedings and resulted in the issue that we noweasldrinstead of chging a single

count offelony murder under alternative theorjaescharged four separateirmes: one

count of felony murder based upon intentional physical injury child abuse, one count of
felony murder based upon reckless physical injury child abuse, one count of accessory
before the fact to felony murder based upon aiding and abetting Btacikbimtentional
physical injury child abuse, and one count of accessory before the fact to felony murder
based upon aiding and abetting Blackburn in reckless physical injury child abuse.

[149] Perhaps not surprisingly, the appellant filed yet anotheiomdo dismiss. In
addition to all of his earlier arguments, the appellant now averred that the amended

i nformation alleged new and different crin
to charge new crimes and declared that the purpose of thedachenformation, filed at
the courtdés direction, was to separate out

State would allege, alternatively, that the appellant had recklessly or intentionally abused
his daughter and killed her, or that Blackbhiad done so, with the appellant aiding and
abetting her in such a fashion that he associated himself with her in commission of the
crime. In particular, the State noted that Wyo. Stat. Ann-B201(b)(i) (LexisNexis

2007) allows an accessory before tha c t to be Ainformed agai
principal®

[150 We wi | | not det ai | the appellantds rep
dismiss, except to note that the appellant asserted his right to a preliminary hearing on the
amended infonation. He did so again when the motion to dismiss was heard on October

10, 2005. The motion to dismiss was denied on the ground that the amended information

did not add new crimes or materially change the allegations of the original felony
information. The di strict courtds conclusion that
explains whythe district courtdid not remand the case for @reliminary hearing, or

arraign the appellant on the four chesgof the amended informatioar require the
appellanto enter a plea to each charfg&he logical inference that must be drawn from

all of this, despite the verdict form which we will discuss more in detail later, is that the
appellant actually was only convicted of one cinfelony murded which crime the

® Wyo. Stat. Ann. § 8-201 (LexisNexis 2007) reads pertinent part as follows:

(@) A person who knowingly aids or abets in the commission of a
felony, or who counsels, encourages, hires, commands or procures a
felony to be committed, is an accessory before the fact.
(b) An accessory before the fact:

(i) May be indicted, informed against, tried and convicted as if he
were a principal;

" The district judge who presided over the arraignment, and who suggested then that a remand to the

circuit court for another preliminary hearing on the amended rimdton was necessary, was
peremptorily disqualified under W.R.Cr.P. 21.1, and had been replaced by another district judge.
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jury found he committed in more than one of the alternative methods alleged by the State.
See infraat 1 58.

[151] Itis this conclusion that brings us full circle beaaitsdorings us to the point where

we must ask whether the contested instructionamdimproper effect upon the verdict

The contested instruction began as the S
AAi ding and Abetting by Violating Duty toc
follows:

When considering whether defendanteaidr abetted
Macalia Blackburn in the crime of felony child abuse murder,
you may consider whether defendant knew of a serious and
immediate threat to the welfare of Mal{¢ka Yellowbear and
failed to act to protect Martj¢]a Yellowbear from that harm.
That is, whether there is evidence from which it can be
inferred that the defendant knew that Mdfda Yellowbear
was sustaining injury and, based on the severity of the injuries
being sustained, knew that there was a substantial risk that
death or gretabodily injury would result if the defendant did
not act to protect Marci]a Yellowbear.

Parents are required to intercede
and, if they fail to act, they risk being held responsible for the
ot her personés (ailling toiact,dahk pacctn duct . By

may be deemed to have implicitly sanctioned the criminal
behavior and, therefore, may be held accountable for the
abusive conduct. Even in situations where the parent is not
present at the time when the abuse resulting in dektds
place, the parent may be held accountable for the criminal
conduct resulting in death, if it is proved that the parent knew
that the child had been abused by the principal in the past and,
because of the nature of previous injuries sustained by the
child, also knew there was a substantial risk of serious harm,
yet took no action to protect the child from future injury by
the abuser.

[152] As authority for the proposed instruction, the State diedple v. Pollock202
lIl.2d 189, 21516, 780 N.E.2d669, 684 (2002). The State also filed a lengthy
memorandum of law in support of the instruction, in which it cited Wyoming statutes and

cases, and cases from numerous other juri
protect his or her child.The amellant objected to the proposed instruction by filing his
own memorandum of | aw, with i1ts principal

protect his or her child is not an element of the underlying felony of child abuse or of the
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accessory beforetheda st at ut e. I n other words, i n
proposed instruction would add a crime of omission to the crimes of commission defined
by the stattes. During the instruction conference held at the end of the guilt phase of the
trial, the appellant refined this argument by noting that the giving of a parental duty
instruction would, in effect, replace the underlying crime of child abuse with the crime of
child endangerment, with which he had not been charged.

[153] After much debat , and over the appellantéd
i nstruct the jury as to Aparent al du
in |l ieu of the Stateds proposed inst
instructions that normally would be given in a case alleging that the defendant aided an
abetted in the commission of a crime:

W.P.JI.C. 7.01A ACCESSORY BEFORE THE FACT
RESPONSIBILITY

It is not necessary that the defendant personally did
every act neceasiry to constitutéhe crime of It
Is enough if [he knowingly aided and abetted someone else to
commit the crime of ] [he counseled, encouraged,
hired, commanded or procured some other person to commit
the crime of , andetlerime was attempted or
committed.

W.P.J.I.C. 7.01B ACCESSORY BEFORE THE FAXT

ELEMENTS

The elements of being an Accessory Before the Fact to
the Crime of are:

1. On or about the day of , 200

2. In County, Wyoning

3. The Defendant,

8 Wyo. Stat. Ann. § 81-403 (LexisNexis 2007) reads in pertinent part as follows:

(&) No parent, guardian or custodian of a chitdls
(i) Abandon the child without just cause; or
(i) Knowingly or with criminal negligence cause, permit or
contribute to the endangering of t he
violating a duty of care, protection or support.

(Emphasis added.)
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