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As you know" the Department presented at some length its views
o~e constitutional Issue raised by S. 1214 asit passed the Senate
a Ie~ter to you dated February 9, 1978.1 Briefly, that constitu­

Issue concerned the fact that S. 1214 would have deprived
parents of Indla~ c~llldren as defined by that bill of access to State
courts for the adjudication of child custody and related matters based,
at bottom, on the racial characteristics of the Indian child. We ex­
press in that letter our belief that such racial classification was suspect
under the fifth amendment and that we saw no compelling reason
which might justify Its us~ in thesemrcumstances. ThIS problem has
been, for the mostpart, eliminated in the subcommittee draft which
defines "Indian child" as "any unmarried person who IS undo.; aae IS
b
and IS either (a) a:member of an Indian tribe or (b) eligible for r~em­
ershII~ III aJ? Indian tnbe and IS the bIOlogIcal child of a member of

an Indian tribe." .
We are stiH cOHcerned, however, that ex9usiv~ tribal jurisdiction

based on the . (b) , portion of the definition 01 "Indian child" may con­
stitute racial discrimination. So long as a parent who IS a tribal member
has legal custody of a child who IS merely eligible for membership at
the tame of a proceeding, no constitutional problem arises. Where
however, legal custody of a child who, is merely eligible for member­
ship 1:'3 lodged exclusr~Tely. WIth nontribal members, exclusive tribal
jurisdiction cannot be ]ustlfi~d because no one directly affected b.y the
adjudication 1,S an actual tribal member. ,Yo. do not think that the
blood connectlOI! between the child and a biological but noncustodial
paren~ IS a sufficient baSISupon wInch to deny the present parents and
the child access to State courts. This problem could be resolved either
bj; limiting the definition ?[ Indian child to children who are actunllv
tribal members or by mOdIfymg the "(b)" portion to read. "e]j(J'ibl~
for membership in an Indian tribe and is in the custody of a pf~'ent
who Is a member of an Indian tribe." .

A second constitutional question may be raised by § 101Ce) of the
House draft. T~at section could, in our view, be read to reoiurc Fed~
ital,~tate, ann other courts to give "full faith and credit" to the

pU,?hc acts, records and judicial proceedings of any Indian tribe
ap~~Jlcable to I,~cha~,child placements" even tbo.ugh such p~oceedings
ml,)~tnot be final under the terms of this bill itself', So read, the
~rovlslOn might well raise constItutIOnal questions under several
:~preme Court decisions. E.f!," Halvey v. Halvey, 33.0 U.S. G10 (1947).

V, e think th~t problem can be resolved ?y amending that provision
to make clear that the full faith and credit to be given to tribal court
orders IS no greater than the full faith and credit one State IS required
to grvo to the court orders of a sister State.
b A third and more serious constitutional question is, we think, raised

y section 102 of the House draft. That section, taken together with
sections 103,and 104, deals gen~rally with the handling 'of custorlv
proce~dmgs involving Indian chlIdI'en by State courts. Section 102
establishes a Iairly detailed set of procedures and substantive standards
which State courts would be required to follow in adjudicating the
placement of an Indian child as defined by section 4(4) of the House
draft.

1 The Views expre~sed In that lett"r were suMeC/uently pre~ented to the SUhcommittee on
~~d~~~r.Ag,a~W7~~d Public Lands of your House committee in testimony by this Depllrtment

lIon. Monms Ie. UDALL,
Chairmen; Committee all, Interior and Insular Affatrs, House oj Repre­

sentatioee, lVa811tngton, D.C-
DEAH MH. CHAIRMAN: We would like to take this opportunity to

comment on the House Subcommittee on Indian Affairs version of
S. 1214, the Indian Child Welfare Act of 1978.

tions., In Pero, the focus of the Court's inquiry was on the contacts
between the convicted Indian and the' Indian tribe and reservation.
In S. 1214, the inquiry would appear to be solely directed to contacts
between the Indian child and the Indian tribe, whereas the persons
whose rights are most directly affected by the bill are the parents Or
guardians of the child." Thus, there is little support for the constitu­
tionality of this bill as applied to nontribal members living on reserva­
tions and the rationale applied by the Court in Mancari, Fisher, and
Antelope would not save the bill. The Simple fact is that the parents
of an Indian child may find their substantive rights altered by virtue
of their Indian blood and the simple fact of residence on a reservation.
The Court has never sanctioned such a racial classification which
denied substantive rights, and we are unable to find any persuasive
reason to suggest that it would to so. .

Our conclusion with regard to nonmembers living on reservations
is even more certain in tl;e context of nonmembers living off reserva­
tions. In such a situation, we are firmly convinced that the Indian or
possible non-Indian parent may not be invidiously discriminated
agamst under the fifth amendment and that the prOVISIOns of this
bill would do so. Assuming a compelling governmental interest would
otherwise justify this discrimination, we are unable to suggest what
such an interest might be.

For reasons state~l above, we consider that part of S. 1214 restrict­
ing access to State courts to be constitutional as applied to tribal
members. However, we think that S. 1214 IS of doubtful constrtution­
ality as applied to nontribal members living on reservations a,ud would
almost certainly be held to be unconstitutional as applied to 1101[­

members livmg orr reservations.'
The Office ~f Management and Budget has advised that there IS no

objection to the submission of this report from the standpoint of the
administration's program.

Sincerely,

3 As we understand the bill. this denial of access to State courts would be predicated
on thc existence of "significant contacts" between the Indian child and an Indian tribe
and that this issue would be "an issue of fact to be determined by the court on the basts
of such considerations as: Mmnbershlp in a tribe. famll:\" ties within the tribe. prior
residency on the reservation for apprcciable periods of time. reservation domicile. thc
statements of the Child demonstrating' a strorur sense of self-Identity as an Indian. 01' any
other elements which reflect a continuing tribal relationship."

The bill is unclear as to whether this determination would be made by a tribal court or
State court.

• We also note our concern with the language used In sections 2 and 3 of the blJl regard­
ing' "the Federal responsibility for the care of the Indian people" and the "special respon­
sibilities and legal obligations to American Indian people." The use of such language has
heen used hy at least one court to hold the Federal Government responsible for the flnancin l
support of Indians even tbough Congress had not appropriated any money for such purposes.
WitHe v. Califano. et al., elv. No. 76--5031, USDC, S. Dak .. (Septemher 12,1977). We fear
the lanl"(uage in this hill could he used bv a court to hold the United States liable for the
financial support of Indian families far in excess of the provisions of title II .of the bill and
the intent of Congress.
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As we understand section 102, it would, for example, impose these
detailed procedures on a New York State court sitting in Manhattan.
where that court was adjudicating the custody of an Indian child and
even though the procedures otherwise applicable in this State-court
proceeding were constitutionally sufficient. While we think that
Congress might impose such requirments on State courts exercising
jurisdiction over reservation Indians pursuant to Public Law 83-280,
we are not convinced that Congress' power to control the incidents of
such litigation involving nonroservation Indian children and parents
pursuant to the Indian commerce clause is sufficientto override the
significant State interest in regulating the procedure tobefollowed by
its courts in exercising State jurisdiction over-whatisll>tmditionally
State matter. It seems to us that the Federal interest in the off-reserva­
tion context is so attenuated that the 10th Amendment and general .
principles of federalism preclude the wholesale invasion of State power
contemplated by section 102. See Hart, "The Relations Between State
and Federal Law," 54 Colum. L. Rev. 489, 508 (1954).2 ,

Finally, \H think that section 101(b) of the Housedraft should be
revised to permit any parent or custodian of an Indian child or the
child himself', if found competent by the State court, to object to
trausfer of a placement proceeding to a tribal 'court. Although "the
balancing of interests between parents, custodian, Indian children,
and tribes is not. an easy one, it is our view that theconstitutional
power of Congress to force any of the persons described-above who are
not in Iact tribal members to have such matters heard before tribal
courts is questionable under our analysis of section 102above and the
views discussed above in regard to section 4(4).

II. NONCONSTITUTIONAL PROBLE;\IS

There art', in addition, a number of drafting deficiencies in the
House draft, First, we are concerned about some language used in
sections 2 and 3 regarding "the Federal responsibility for the cure of
the Indian people" and the "special responsibilities and legal obliga­
tions to American Indian people." The use of such language has been
relied on by at least one court to hold the Federal Government respon­
sible for the financial support of Indians even though Congress has
not appropriated any money for such purposes. 'White v. Califano,
437 F. i:'llPP. 5'i3 (D.S.D. 1977). We fear the language in this bill
could he used by a court to hold the United States liable for the
financial support.of Indian families far in excess of the provisions of
title II of the bill and the apparent intent of the drafters.

Second. section 101(a) of the House draft, if read literally, would
appear to displace any existing State court jurisdiction over these
mutters based 011 Public Law 83-280. We doubt that is the intent of
the draft because, inter alia, there may not be in existerice tribal
courts to assume such State-court jurisdiction as wouldappareritlybe
obliterated by this provision. ' '

2 We note that we are aware of no congressional findl~gs whicii;would Indicate the
Inadequacy of existing State-court procedures utilized In these custody,' cnseacven assum­
in,t\" that such findings would strengthen Congress' hand In thls,pl!rtlcnlar rnatter., Asa,
policy ma ttor, it is clear to us that the views of the Stli.tes should be 'solicited before
Congress attempted to override State power In this fushlori, It position this Department
took in testimony heforf' the Senate Select Committee on Indian A/fairson SenateToint
Resolution 102 on Feb. 27, 1978. '
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.~ Third, .th~ ?,pparent intent ~f section 4(10) is, in effect, to reestab­
}I::;\~el~lII~.lllI'hedor (hsesta?hsh~c1 .bo~I1l~laries of India~ rc:;et';ations
or ,~e Imlte~ purpose of tribal jurisdiction over Indian child rlace-
~en~\ ';;.e tlynk t~at such reestablii:lhme~t,in order to avoic1I)Q~ential
fns I u I?na pro. ems, should be done III a straightforward mannerhte~ t~e reservations potentially ~ffected are identified and Consrress

tab a 3n IlljO adcount both the Impact on the residents of the warea
oTh aecte an any other factors Congress may deem appropriuta.

. e.Office of l\fanagem~nt and Budget has advised that thoro is no
IlJectIOsnbto the presentatIOn. of this letter and that cnnctment ofthe

ouse u committee on Indian Affairs version of S I" 14 11 t
be consi~tent with the administration's objectives. '_. - wou ( no·

Sincerely, '

PATRICIA 1V1. "WALD
1

. ,
.1- ssistamt Attorney General.
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For example the -Iustice Department in a letter dated May 23, 1978,
for Assistant Attorney General Patricia Wald to the committee chair­
man expressed numerous practical and constitutional concerns with
the language in S. 1214. While some of those problems may have been
alleviated in H.R. 125:33, I am unaware of any further review by the
-Iustice Department. In that letter, discussing the House version,
Ms. Wald. raised some serious questions: (1) Whether the hill under
White v. Califano might hold the Federal Government responsible for
the financial support of Indians even though no money had been
appropriated, (2) whether the bill might displace any existing State
court jurisdiction on Indian child welfare matters in Public Law 280
States even where tribal courts (lid not exist, and (:3) whether the bill
might have the effect. of reestablishing diminished or disestablished
boundaries of Indian reservations for the limited purpose of tribal
[urisdiction over Indian child placements.

In regard to (3) she wrote:

We think-Lhat such reestablishment, in oreler to avoid
potential constitutional problems, should be done in a
straightforward manner after the reservations potentially
affected are identified and Congress has taken into account
both the impact on the residents of the area to be affected
and any other factors Congress may deem appropriate.

To my knowledge this issue was never discussed.

The Department of Interior, in it seven-page letter dated -Iune 6,
1978 from Assistant Secretary Forrest J. Gerard, raised numerous
questions about HiR. 1253:j. Among: other considerations Mr. Gerard
sa~l: '

We believe that many cf the authorities granted by title II
of the bin are unnecessary because they duplicate authori­
ties in present law, and therefore, we recommend the deletion
of tit.le II.

I would point out that title II remains in the bill largely as drafted
and that it even provides payment to adoptive parents of Indian chil­
dren. In addition, it provides for construction of Indian family service
facilities off of reservations regardless of the size of the tribe or the
availability of existing services and facilities.

It should be noted that many of the concerns expressed by Mr.
Gerard, who is a strong advocate of Indian, were not, in my opinion,
properly addressed.

In a memorandum dated June 19, 1978, from the Congressional
Research Service, additional points were raised which I believe should
have been considered more thoroughly.

Aside from the above Federal eon cerns , 1 am even more .Iistressed
by objections raised by officials in my State of Montana after I for­
warded it copy of the bill for review.

On -Iune 20, 1978, the following tolegram was received by the com­
mittee from Gov. Thomas L. Judge, of Montana.

It has come to mv attention that yOU have scheduled tIle
markup on H.R 12'5:18, the Indian (;hild Welfare Art. This
legislation identifies some real problems and we are in a;;ro{'­
ment.with the intent of the bil!. However, there may be som-

HISTORY OF rr.n. 12533

H. R. 125:3:>, is the outgrowth o! S. 1214. which was ,Passed ~)y thdSenate und assigned to the House Subcommittee o.n Iuellan
bAffalrs.

an
Puhlic Lands. This bill was the markup vehicle In the ~\I .con~mltte~
and \\';F reported \\'ith very little discussion or particIpatIOn, h,
members . ff

Stlb;\~~l,"'nt to the suhcommitbee mark~lp, the su?rmlmlttee ~tal~ .
a) iureutlv noting the major defects of S. 1214, dra tee ':I'n en :re"
II. f. 'J' .tl R 1"1;')') "IIC'! circulated It as the markup vehicle fOI .thene\\ n J, rj., .' ",u')'), .. ~. • . ,..

full Interior and Insular Affairs Committee. . ' .' . . .... d
:\lark11j1 was scheduled for 2 !.n· :>, weeks dur:ng which time I ~tl~fle

objection and numerous questIOns whlchTesult~cllnwanY
t 'Ieh;ln~(',., being made to improve the legal protectIon" now con .amec

in the L,j II. "J 'd 1 bnt
To Ill" knowledge the new bIll, H.R. 1253,) an.tIc S~l s~qle

drafts were never generally circulated to the States"J\1V~1l11~b.]~l(g.es,
1· l nri If n ies or even to the Indiari tru es, <pub ic nne private we are age.c ".,.." t i nIizl tofthe

The hill should have been circulated for comm~n III 1",1
major revisions made and being considered,

ClUNY GROUPS BOUGHT ADDITIONAL Tn-IE

It should be pointed out that many groups,inc1du(}ing~~~Depll;r~
ments of Interior and Justice, expressed. the nee., •.. or eitner rnajo
chani2'es or llddit.ional time to study the btll and comment. .

H. R. 135:):; should be sent back. to the Suq~ommi.ttee on I~dian
.Affairs and Public Lands for additional conslder~tlon becl1.ns~.of
major defects in the bill ~lld because of m~deq~utteopportulUty lor
.tlfeded States and agencies to testify on tnebI1!... .','; "., ,
, I fe'>! l\ special r~~spolls~b~lity to the House of ·Repr~3e1tat{r.s. t~
submit this dissenting opinion because I w~s ,~he. o~l:y 1 em ei ex
pr('ssill~ p:rave concerns about many of the bill S piOVISIOn.S. Ior h

Larzelv because of my concerns about legal protectIOn .01 1. ~
IJldi'u~ c1)ild the natural par<mts,. and the adoptive parent:;,} man)
chnt~f!es'~\~er~made at a staff level to improve the bill,.'l'lwse c ~Tang~:.
were <m::my and substantive and much unpl'ovem.ent\V~~sn.l~tl~tf ~l:t
reuurd. Amendments abo helped Improve the bil] but, mUJOI· l C Fe S

"r-- •

renlHlll. , " 1" St te ·,t . iforceAruons; tnese numerous issues are the cost to ~ lE'.:a es 0 Yb .
the pl'Ol,;isions, new layers of progr~ms.ro~·I~d~an t;'I1)e~,a~(, asic
('onstjtl1tional issues like State-Indmn JunSthctlOn. These were not
carefully enouzh considered during markup . ' .', 1"

I cali these "'problems to the attentl~n of my colleagues ,anc ,;ll gC

that t,he hill be rejected until those Issues c.anmore, caI~flll~r ~)e
discus-er] bv both the Congress and the public. Below 1 debar the
pl'~l)lcms..
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ill effect. I urge you to hold hearings on the bill to allow us
time to present our concern. I am sure you want to insure that
problems are solved without creating new ones at the same
time, Thank you very much for your consideration of this
request.

That message was received just 1 day before reporting the bill
and the request was not granted. I suspect the concerns of Governor
Judge would have been reflected by other States, especially Public
Law 280 States, had they been more aware oftheprovisions,

Below is a letter from the State of Montana aptorncyIorsocial nn.l
rehabilitation services. The letter is unsianed rbecaiise itwusii!'st
transmitted to me by telecopier on the day before.Lhemarkup and
subsequently sent in the form below and not receivediTlrhyoffice
until 5 days after the markup. I suggest all Memberswillwantto rend
this letter before voting on the bill.

4:5

STATE OF 11oNTANA,
REHABII,ITATlON SERVrcES,

Helena, ltfont.,JuT/,e 20, J978.
, '. '- ~- , ",,' ..

SOCIAL AND

Hon. RON TvIARLENEE,
Congressmanfrom Montana, U.S. House oj Representatives,
Washington, D.O.

DEAR CONGRESS.MAN MARLENEE: In response to a request Irom
Bob Ziemer of your staff, the Office of Legal Affairs of the Montana
Department of Social and Rehabilitation Services has reviewed H. R.
12533-The Indian Child Welfare Act.

Our study of the bill has been hurried, but we can foresee numerous
problems in the delivery of social services to Montana Indian children
and families if the act is passed in its present form. For this reason we
urge you to ask the Committee on Interior and Insular Affairs to
det'er further markup on the bill until affected States, and especially
Montana, can more fully comment on its consequence,s. ,

Constitutional questions aside, several problems of implementation
are readily apparent from reading the bill. For example, although ~he
bill requires State courts to give preference to certain homes 111 placing
Indian children based on evidence in the record, the bill does not
provide any mechanism requiring the family or the tribe to present
such evidence. Nor does it create a means by which already over­
burdened State courts can discover such evidence on their own.

But even more disturbinz to the Montana Department of Social find
Rehabilitation Services isb the bill's lack of clarity on the. issue of
payment for social services for Indian children and families. Section
201 (b) of title II of the bill states:

The provision or possibility of assistance under this ~ct
shall not be a basis for the denial or reduct.ioHofanyasslst­
ance otherwise authorized under titles IV-B arid Xx:. ()fthe
Social Security Act or any other other fechirrrUY ··iissiGtcd
program. •....... ,

This language suggests a strong possibility tha:t a State ,:~hose courts
had not exercised jurisdiction over an Indian child or family would he
called upon to fund at least part of the social services delivered to that
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NATIONAl, COUNCIL OF STA'l'iE
PUBLIC WELFARE AD~rrNISTRATORS

OF THE A:UElUCAN PUBLIC WELFARE ASSOCIATION,
TVashington, D.C';, June 7, jD7S.

SOCIAL SERVICES COi\I:\IITTEE RECOMMENDATIONS 3

Indian cuia Welfare Act-I-l.H. 12533 (8. 1211,.)
1. Support objectives of proposed legislation to establish safe­

zunrds against separation of Indian children from their parents and
inappropriate foster care or adoptive placements outside the cultural
setting of the Indian child.

2. Recommend the council note that, while- many constructive
changes over the Senate-passed bill (8. 1214) have been incorporated
in the House version.There remain a significant number of provisions
whose impact on Indian families, tribal courts, State courts, and
State and local child welfare services programs needsto be explored
more extensivelv than has been done. .

a. Express concern that the bill as written mayworkugainst its
objective of achieving stability and permanency for the Indian child
whose home situation is such that temporary or permanent placement
becomes a necessity, and that the result maybe many such children
will be well served neither by the state/local pU15liechiIlLwel{ftl:o system
or by the Indian community. . .... - ..... , .,

4. Recommend that H.I\. 125:33 in its June 7vRrsioIlbe widely
disseminated for discussion among affected groups,incluclingtbomore
than 270 federally recognized governing bodies of Indian tribes, hands,
and groups, as well as to representatives of :State courts, juvenile
judges, and public and private child welfare services azencies, before
being debated by the full House. "-.

In addition, it is my understanding that a telegram was received by
the full committee just prior to markup from the National Council
of Juvenile and Family Court Judges, or a similar orgariizat.ion.iasking
for additional time for review. I did not see a copy of that communica­
tion but I was advised it exists.

I apologize for this lengthy dissent because basit.ally I agree that
some legislation is needed to give Indian tribes greater voice ill' the'
placement of Indian children, However, this biU'g,a$s'waybeyond
what is needed by authorizing a whole new layer of Indiunprograms
both on and off the reservations, payments to adoptive parents of
adopted children, a certain impact on State courts, and the possible
upsetting of boundaries for jurisdictional questions. For these and
the other reasons outlined above I urge my colleagues to defeat this
bill. -

RON MARLENEE.

3 Approved by the Nntional CouncIl of State Publlc Welfare A<lminlstrntors on June i,
I!J7S,

o


