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v i i ‘ le, impose these
As we undesstand section 102, it would, for example, imy .
detailed procedures on a New York State court sitting in Manhattan,

where that court was adjudicating the custody of an Indlag clzlld ar;ct];
even though the procedures otherwise applicable in this : ﬁgz ]i-cg}lllat
proceeding were constitutionally sufficient. While we‘t H'lercisin«r
Congress might impose such requirments on State }clqulLs e.x83_9800
jurisdiction over reservation Indians pursuant to Public _a,w'd 280,
we are not convinced that Congress’ power to control the 1n31. er.liebn of
such litigation involving nonreservation Indian c‘_r;lld;jen an })2{.(13 s
pursuant to the Indian commerce clause i3 suﬁ‘imgnt tgn?fv?{;\lée(l by
significant State interest in regulating the procedure t? o "(')’1'13{'0'118}11

its courts in exercising State jurisdiction ovgr--\\fhat~‘1b %1 I'I]él onal ,L}j
State matter. It seems to us that the Federal interest in the off-reserva

tion context is so attenuated that the 10th Amendment and general .

rinciples of federalism preclude the wholesale invasion of State power
géiﬁ:(élrll)ll;gfzxge(l by sectionp102. See Hart, “The Rela’mole_s Between State
and Federal Law,” 54 Colum. L. Rev. 489, 508 (1954). o Shodld be

Finally, we think that section 101(b) of the Hpuscz ;.draftil 'Sldo'url'the
revised to permit any parent or custodian of an,Ileian-c 1 b_0 e
child himself, if found competent by the State court, to objec

transfer of a placement proceeding to a tribal court. Although the.

balancing of interests between parents, custodian, ]_pqlantpéllhcil(;elg],
ibes is not easy one, it is our view that the cons itut

and tribes is not an easy ,  fho-consmubons

power of Congress to force any of the persons describe ['a'lb‘ it

not in fact tribal members to have such matters hea_xdb_e or ¢ tribal

courts is questionable under our analysis of section 102.3 ove anc

views discussed above in regard to section 4(4). ~

II. NONCONSTITUTIONAL PROBLEMS

. . . fal . 3 . he
There are, in addition, a number of drafting deficiencies in tk

Holuse draft. First, we are concerned about somglangu&gg uss?r(i LI;.
sections 2 and 3 regarding “‘the Federal responsibility ioxi (i Gbliwa-
the Indian people” and the “‘special responsibilities and egah 0 Do
tions to American Indian people.” The use of such language L asq o0
relied on by at least one court to hold the Federal Governénenﬂ re;} on-
sible for the financial support of Indians even tho%}%}}‘ Ontg;lszyano
not appropriated any money for such purposes. While v. thié e
437 F. Supp. 543 (D.S.D. 1977). We fear the language in

could be used by a court to hold the United States liable for the .

financial cupport of Indian families far in excess of the provisions of
title I1 of the bill and the apparent intent of the drafters.

Second, section 101(a) of the House draft, if read literally, would

i isti jurisdiction. over these
vear to displace any existing State court jurisdic ion. over
Iig)zltters basedpon Public Law 83-280. We doubt that is the mt%?iti) g{
the dralft because, inter alia, there may not be in existence. :

courts to assume such State-court jurisdiction as would: apparently be -

obliterated by this provision. T

2We note that we are aware of no congressional fmdihgs which:would indicate the

7 stody: cases; even assum-.

isting State-court procedures utilized In these custod; B B virs R

;nadigg}:i\cf“g]fl %:\nx;%nﬁ; E\':guld strexgzthen Congress’ hand in ,thls.»paf(tilcl;léé}:o]x;'c%ggr barere’ F
1pnogl:ic'v.‘m:fttm-. it is clear to us that the views of the States shou €

i osition this Department
aress t verride State power In this fashion, a position t ) tmen,
S:)onkbli?:&tol;:gomn;g;c(}wef%rg‘the Senate Select Committee on Indrianl/.l_ffnujsitim‘_ S»_e»x_mtve 0
Resolution 102 on Feb, 27, 1978. IR : :
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Third, the apparent intent of section 4(10) is, in eifect, to recstab-
lish the diminished or disestablished boundaries of Indian reservations
for the limited purpose of tribal jurisdiction over Indian child place-
ments. We think that such reestablishment, in order to avoid potential
constitutional problems, should be done in a, straightforward manner
after the reservations potentially affected are identified and Congress
has taken into account both the impact on the residents of the area
to be affected and any other factors Congress may deem appropriate.

The Office of Management and Budget has advised that there is no
objection to the presentation of. this letter and that enactment ofthe
House Subcommittee on Indian Affairs version of S. 1214 would not
be consistent with the administration’s .objectives. :

Sincerely,

Parrrcia M. Warp,
Assistant Attorney General.



DISSENTING VIEWS:

ILR. 12533 should be sent back to the Subcommittee on .In.dmr}
Affairs and Puablic Lands for additional consideration: vb_e,og_u‘s:fa,no |
major defects in t.llxe bill qlldtbegauts? of mt:}de%tillilyte r»opp\ori'vtztbu_»utyr iqr‘
affected States and agencies to testiry on tne R
Lﬁle (ftei*l a special responsibility to the House of 'Rep.rgs%l:t_:}-t}l)yclartg
submit thus dissenting opinion because 1 wsys’trhe or_lly Mem Ql:_§}§
pressing erave concerns about many of the bill’s provisions. .

Lareely becaunse of my concerns about legal protection ‘fOI ‘t e
Indian child, the natural pavents, and the adoptive parents, many

o N N - M Y o
chances were made at a stafl level to improve the bill. These changes .

were many and substantive and 1n_u<:h iIll])l'OVenl.e_fl_t‘-W?S’:I‘_th_aj’d-(’,. }nf thé:
veward. Amendments also helped improve the bill but major delect
remain. . T

Among these numerous issues are the cost to the States to el_n}f)orc.fc)
the provizions, new layers of programs for Indian t-}lbe.s, and amt
constitntional issues like State-Indian 13{111‘15(11ct10n. These were no
cavelully enough considered during markup. : e N

T call t,l‘lese:i)l'oblenxs to the attention of my colleagues a.F(h 1'171%0
that the bill be rejected until those 1ssues can mote cmpﬁu ? Ll)e
discussed by both the Congress and the public. Below 1 detail the
problems. )

UISTORY OF H.R. 12533

1 ; ich was passed by the

TR, 12533 is the outgrowth of S. 1214 which was passed D)
Senl-a-te and ﬂJ.s)signed to the House Subcommittee on Indian Affairs ;Ltnd
Public Lands. This bill was the markup vehicle in the subcoramittee

and was reported with very little discussion or participation by
membets,

Subsaquent to the subcommittee markup, the subcommittee staff, - §

apparently noting the major defects of S. 1214, drafted an entirely

new bill, H.R. 12533, and circulated it as the markup Vghicle for the .

full Intevior and Insular Affairs Committee, Lo .
AMarknp was scheduled for 2 or 3 weeks during which time I raised

. ; ! 1 o
objection and numerous questions which resulted n many ‘(t):fli tLd ‘
chanees beine made to improve the legal protections now contamet .

in the I3l ) o .
" T:; my knowledge the new bill, H.R. 12533 and the subsequent

drafts were never generally circulated to the States;: ]iuVé;pl}B_J}_l(lg_gS,

i i les Tndian tribes: =
public and private welfare agencies, or even to the India

The hill should have been circulated for commgryt;iq;l?ghtf'01 phe »

major revisions made and being considered.

MANY GROUPS SOUGHT ADDITIONA.I; TIME

1 including the Depart-
Tt should be pointed out that many groups, INCIMCIIS ¢ :
ments of Interior and Justice, expressed the need for- ?t.h?r- major
changes or additional time to study the bill and ‘cqr.n{pelil_,.;
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For example the Justice Department in a letter dated May 23, 1978,
for Assistant Attorney General Patricia Wald to the committee chair-
man expressed numerous practical and constitutional concerns with
the language in S. 1214. While some of those problems may have been
allevinted 1n H.R. 12533, I am unaware ol any further review by the
Justice Department. In that letter, discussing the House version,
Ms. Wald raised some serious guestions: (1) Whether the bill under
White v. Califano might hold the Federal Government responsible for
the financial support of Indians even though no money had been
appropriated, (2) whether the bill might displace any existing State
court jurisdiction on Indian child welfare matters in Public Law 280
States even where tribal courts did not exist, and (3) whether the bill
might have the effect of reestablishing diminished or disestablished
boundaries of Indian reservations for the limited purpose of tribal
jurisdiction over Indian child placements.

_In regard to (3) she wrote:

We think that such reestablishment, in order to avoid
potential - constitutional problems, should be done in a
straightforward manner after the reservations potentially
affected are identified and Congress has taken into account
both the impact on the residents of the area to be affected
and any other factors Congress may deein appropriate.

To my knowledge this issue was never discussed.

The Department of Interior, in a scven-page letter dated June 6,
1978 from Assistant Scervetary Forrest J. Gerard, raised numerous
qll_el.stion:s about H.R. 12533. Among other considerations Mr. Geraid
said:

We believe that many cf the authorities granted by title IT
of the bill are unneccessary because they duplicate authori-
ties in present law, and therefore, we recomimend the deletion
of title I1.

I would point out that title IT remains in the bill largely as dralted
and that it even provides payment to adoptive parents of Indian chil-
dren. In addition, it provides for construction of Indian family service
facilities off of reservations regardless of the size of the tribe or the

. avallability of existing services and facilities.

It should be noted that many of the concerns expressed by Mr.
Gerard, who is a strong advocate of Indian, were not, in my opinion,
properly addressed.

In a memorandum dated June 19, 1978, from the Congressional

~Research Service, additional points were raised which I believe should
. have been considered more thoroughly.

- Aside {rom the above Federal concerns, I am cven more distressed
by objections raised by officials in my State of Montana after 1 for-

warded a copy of the bill for review.

On June 20, 1973, the following telegram was received by the com-
mittee from Gov. Thomas L. Judge, of Montana.

It has come to my attention that yvou have scheduler the
markup on FL.R. 12533, the Tudian Child Welfare Act. This
legislation 1dentifies some real problems and we are in agree-
ment with the intent of the bill. Iowever, there may be some
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ill effect. I urge you to hold hearings on the bill to allow us
time to present our concern. I am sure you want to insure that
problems are solved without creating new ones at the same
time. Thank you very much for your consideration of this
request. e :
That message was received just 1 day before reporting the bill
and the request was not granted. I suspect the concerns of _G:QV)em(‘)l',
Judge would have been reflected by other States, especially Public
Law 280 States, had they been more aware of the provisions.
Below is a letter from the State of Montana attorney for social and
- rehabilitation services. The letter is unsigned because. it was- first
transmitted to me by telecopier on the day before the markup arnil
subsequently sent in the form below and not recewe_d_1r}-ﬁ_v,m~y,:_of_ﬁ_cse
until 5 days after the markup. I suggest all Members will'want to reded
this letter before voting on the bill. : Lo

STATE OoF MONTANA, , ‘
SociAL AND REHABILITATION SERVICES, -
Helena, Mont., Jung 20, 1978.
Hon. Ron MARLENEE, 7 A
Congressman from Montana, U.S. House of Representatives,
Washington, D.C. , R
Dzar ConerEssMaN MARLENEE: In response to a request. il'qm
Bob Ziemer of your staff, the Office of Legal Affairs of the Montana

Department of Social and Rehabilitation Services has reviewed H._R. -

12533—The Indian Child Welfare Act. L
Our study of the bill has been hurried, but we can foresee numerous
problems in the delivery of social services to Montana Indian _C-hll(h‘({ﬂ
and families if the act is passed in its present {form. For this reason we
urge you to ask the Committee on Interior and Insular Affairs uz
defer further markup on the bill until affected States, and especially

Montana, can more {ully comment on its consequences. _
Constitutional questions aside, several problems of 1mplemelltlz1t¥i)11
are readily apparent from reading the bill. For example, »JLl‘o}'loug1 1t e
bill requires State courts to give preference to certain homes in placing
Indian children based on evidence in the record, the bill does not
provide any mechanism requiring the family or the tribe to presen't
such evidence. Nor does it create a means by which already over-
burdened State courts can discover such evidence on their own. |
But even more disturbing to the Montana Department of Secial and
Rehabilitation Services is the bill’s lack of clarity on _t.he_‘ issue_of
payment for social services for Indian children and ;‘f&mll}e_s- S_e.ct‘agn
201(b) of title IT of the bill states: SRR I S

The provision or possibility of assistance qQ_der thls_ ach
shall not be a basis for the denial or reduction of any assist-

ance otherwise authorized under titles' IV-B and XX of the

Social Security Act or any other other -f'e_dé'm‘l_l_y}» sMed '

program. _ N
This language suggests a strong possibility that a State whose C(])ln]‘t?
had not exercised jurisdiction over an Indian child or fa.]rjaﬂ_y' wou dl ‘)z

called upon to fund at least part of the social services delivered to t 10
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Indian child or family. This office believes that in all cases in which
an Indian tribal court exercises jurisdiction the financial burden for
providing social services should fall exclusively upon the tribe and the
Federal Government.

In addition, it appears that tribal courts may pick and chooss those
Indian children over which they will exercise jurisdiction, however
State colrts are allowed no choice. One potential result, of course, is
that tribal courts will waive jurisdiction in all difficult or expensive
cases while State courts and, hence, the State agencies administoerine
title IV and title XX will have no choice but to accept those cases.
Such a situation is cleatly inequitable.

As can be seen from these comments the Indian Child Welfare Act
leaves many issues unresolved. Although quick action on the bill may
be politically expedient, the Montana Department of Social and Reha-
bilitation Services strongly recommends that full and deliberate con-
sideration be given to all aspects of the bill.

If we can provide further assistance to you, please feel free to
contact us.

Sincerely yours,
L : Ricuarp A. WrnEr,
Staff Attorney, Gffice of Legal Affairs,
' Moniana Department of Social and
Lelabilitation Services.

With regard to the above letter, Members will note the concern
expressed about the possible financial burden. I need not remind my
colleagues that one of the major costs of local and State governments
are the courts. And in light of the Proposition 13 attitude across this
country I question the wisdom of passing legislation which may have
significant impact on State and county budgets without one iota of
evidence in the record as to what that cost might be. On this issue
alone the bill ought to be rejected and returned to committee for
additional hearings.

It should be noted, in fairness, that many church groups urged
passage of the bill. However, the National Conference of Catholic
Charities raised many substantive questions. While many of those
were resolved in the redrafting of the bill and the synendment process,
others remain outstanding.

But perhaps one of the strongest arguments for defeating the bill
came in a letter of June 12, 1978, {rom the National Council of State
Public Welfare Administrators. The concluding paragraph of that
letter said:

The National Council of State Public Welfare Adminis-
trators believes that H.R. 12533 should not be enacted
prior to a much broader consultation than has thus far been
achieved by the responsible congressional committees.
Enclosed is a resolution approved by representatives of 38
States and two jurisdictions present at the council meeting
on June 7-8, 1978 in support of this recommendation.

Below is a copy of the resolution adopted by over two-thirds of the
States public wellare administrators.
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NationanL CoUNCIL OF STATE. - -

Pusric WELFARE ADMINISTRATORS
or THE AxERIcAN PuBric WELFARE ASSOCIATION,
Washinglon, D.C:, June 7, 1975, .-

SOCIAL SERVICES COMMITTEE RECOMM_ENDATIONS 5.

Indian Child Welfare Act—H.R. 12533 (S. 1214)

1. Support objectives of proposed legislation to establish safe-
euards against separation of Indian children {rom their parents and
mappropnate foster care or adoptive placements outside the cultural
setting of the Indian child.

2. Recommend the council note that, while many constructive
changes over the Senate-passed bill (3. 1214) have been incorporated
in the House version, there remain & significant number of provisions
whose impact on Indian families, tnbul courts, State courts, and
State and local child welfare services programs needs to be e\plm ed
more extensively than has been done.

3. Express concern that the bill as written may W01k against its
objective of achieving stability and permanency.for the Indian child
whose home situation is such that temporary or permanent placement
becomes a necessity, and that the result may be many such children
will be well served neither by the state/local pubhc (hlld welfare system
or by the Indian community. '

4. Recommend that H.R. 12533 in its June 7. version be \1(le]y :
disseminated for discussion among affected groups, including the more .
than 270 federally recognized governing bodies of Indian trlbcs bands,
and <T10up< as well as to 1epresentatwes of State coults, ]uvemle
judges, and public and private child wellare services agencies, before -
being debated by the {ull House. :

In addition, il is my understanding that a telegram was received by
the full committee just prior to markup {from the National Council
0[ Juvenile and Family Court Judges, or a similar organization, asking
for additionsl time for review. I did not see a copy of thnt cominunica-
tion but I was advised it exists.

I apologize for this lengthy dissent because baklcally I'agree that
some legislation is needed to give Indian tribes greater voice in' the
placement of Indian childven. However, this bill ‘Foes way beyond
what is needed by authorizing a whole new layer of Indmn 1)1‘001‘1111%'
both on and off the reservations, payments to addptive parents of
adopted children, a certain impact on State courts, and the possible
upsetting of boundaries for jurisdictional questions. For these and
the other reasons outlined above I urge my colleagues to defeat this

bill.

Rown MARLENEE.

3 Approved by the National Counclil of State Publie Welfare Administrators on June 7,

O



